
2013 WI 13 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2010AP1952 
COMPLETE TI TLE:   

St at e of  Wi sconsi n,  
          Pl ai nt i f f - Respondent - Pet i t i oner ,  
     v.  
Br i an K.  Aver y,  
          Def endant - Appel l ant .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
Repor t ed at  337 Wi s.  2d 560,  807 N. W. 2d 638 

( Ct .  App.  2011 -  Publ i shed)  
PDC No:  2011 WI  App 148  

  
OPI NI ON FI LED:  Januar y 30,  2013 
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Oct ober  5,  2012 
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Mi l waukee 
 JUDGE:  Denni s R.  Ci mpl  
   
JUSTI CES:   
 CONCURRED:  Pr osser ,  J. ,  concur s.  ( Opi ni on f i l ed. )    
 DI SSENTED:  Br adl ey,  J. ,  Abr ahamson,  C. J. ,  di ssent .  

( Opi ni on f i l ed. )   
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he pl ai nt i f f - r espondent - pet i t i oner ,  t he cause was 

ar gued by Thomas J. Balistreri,  assi st ant  at t or ney gener al ,  wi t h 

whom on t he br i ef s was J.B. Van Hollen,  at t or ney gener al .  

For  t he def endant - appel l ant ,  t he br i ef  was f i l ed by Keith 

A. Findley and Tricia J. Bushnell,  and t he Wisconsin Innocence 

Project, University of Wisconsin Law School,  Madi son,  and or al  

ar gument  by Keith A. Findley.   

An ami cus cur i ae br i ef  was f i l ed by Robert R. Henak and 

Henak Law Office, S.C., Mi l waukee,  on behal f  of  t he Wi sconsi n 

Associ at i on of  Cr i mi nal  Def ense Lawyer s.  

An ami cus cur i ae br i ef  was f i l ed by James Friedman and 

Godfrey & Kahn, S.C.,  Madi son,  Lori R. Mason and Cooley, LLP,  



 

 2

Pal o Al t o,  Kyle C. Wong and Maco Stewart, and Cooley, LLP,  San 

Fr anci sco,  on behal f  of  t he I nnocence Net wor k.     

An ami ci  cur i ae br i ef  was f i l ed by Michael B. Van Sicklen 

and Foley & Lardner, LLP,  Madi son,  on behal f  of  t he f ol l owi ng:   

Pr of essor  D.  Mi chael  Ri s i nger ,  t he John J.  Gi bbons Pr of essor  of  

Law at  Set on Hal l  Uni ver si t y School  of  Law;  Thomas L.  Bohan,  

Ph. D. ,  J. D. ,  a For mer  Pr esi dent  of  t he Amer i can Academy of  

For ensi c Sci ences;  Si mon Col e,  Member  of  t he Amer i can Judi cat ur e 

Soci et y ’ s Commi ssi on on For ensi c Sci ence and Publ i c Pol i cy;  Dr .  

I t i el  E.  Dr or ,  I nst i t ut e of  Cogni t i ve Neur osci ence at  Uni ver si t y 

Col l ege,  London,  and i s al so t he pr i nci pal  consul t ant  and 

r esear cher  at  Cogni t i ve Consul t ant s,  I nt er nat i onal ;  Pr of essor  

Gar y Edmond,  Di r ect or  of  t he Pr ogr am i n Exper t i se,  Evi dence and 

Law and an Aust r al i an Resear ch Counci l  Resear ch Fel l ow i n t he 

School  of  Law at  The Uni ver si t y of  New Sout h Wal es,  Sydney,  

Aust r al i a;  Dr .  Al l an Jami eson,  Di r ect or  of  The For ensi c 

I nst i t ut e i n Gl asgow,  Vi s i t i ng Pr of essor  of  For ensi c Sci ences at  

St af f or dshi r e Uni ver si t y,  and a Fel l ow of  t he Br i t i sh Soci et y of  

Bi ol ogy ( f or mer l y t he Br i t i sh I nst i t ut e of  Bi ol ogy) ;  Dr .  Roger  

Koppl ,  Di r ect or  of  t he I nst i t ut e f or  For ensi c Sci ence 

Admi ni st r at i on of  Fai r l ei gh Di cki nson Uni ver si t y,  wher e he i s 

al so a Pr of essor  of  Economi cs and Fi nance;  I r v i ng L.  Kor nf i el d,  

Ph. D. ,  Pr of essor  of  Bi ol ogy and Mol ecul ar  For ensi cs,  Uni ver si t y 

of  Mai ne;  Dr .  Dan Kr ane,  Pr of essor  of  Mol ecul ar  Bi ol ogy at  

Wr i ght  St at e Uni ver si t y;  Pr of essor  Jenni f er  L.  Mnooki n,  

Pr of essor  of  Law at  t he UCLA School  of  Law;  Pr of essor  

Chr i st opher  T.  Rober t son,  Associ at e Pr of essor  of  Law at  t he 

Uni ver si t y of  Ar i zona Roger s Col l ege of  Law;  Dr .  Mi chael  J.  

Saks,  t he Regent s’  Pr of essor  of  Law and Psychol ogy and Facul t y 

Fel l ow,  Cent er  f or  Law,  Sci ence & I nnovat i on at  Ar i zona St at e 

Uni ver si t y;  Dr .  Wi l l i am C.  Thompson,  Pr of essor  at  t he Uni ver si t y 

of  Cal i f or ni a at  I r v i ne ( UCI ) ,  hol di ng j oi nt  appoi nt ment s i n t he 

School  of  Law and Depar t ment  of  Psychol ogy and Soci al  Behavi or .   

 



 

 3

 



 

 

2013 WI 13

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2010AP1952 
( L. C.  No.  1994CF942514)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
State of Wisconsin, 
 
          Plaintiff-Respondent-Petitioner, 
 
     v. 
 
Brian K. Avery, 
 
          Defendant-Appellant. 
 

FILED 
 

JAN 30, 2013 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch r ever sed t he 

deci s i on of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Judge Denni s  

Ci mpl  pr esi di ng,  denyi ng Br i an Aver y ' s ( Aver y)  mot i on f or  a new 

t r i al .    

¶2 I n 1995,  a j ur y convi ct ed Aver y of  t wo count s of  

r obber y,  par t y t o a cr i me.   Twel ve year s l at er ,  i n 2007,  Aver y 

br ought  a mot i on f or  post convi ct i on r el i ef .   Aver y ar gued t hat  

he shoul d be ent i t l ed t o a new t r i al  under  t he t heor i es of  newl y 

                                                 
1 St at e v.  Aver y,  2011 WI  App 148,  337 Wi s.  2d 560,  807 

N. W. 2d 638.    
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di scover ed evi dence and i n t he i nt er est  of  j ust i ce.   Bot h 

ar gument s wer e based on new exper t  anal ysi s of  a v i deo of  one of  

t he r obber i es.   By appl y i ng new t echnol ogy,  di gi t al  

phot ogr ammet r y, 2 one exper t  concl uded t hat  Aver y was t oo t al l  t o 

be t he r obber  i n t he v i deo.   Af t er  an evi dent i ar y hear i ng,  t he 

c i r cui t  cour t  deni ed Aver y ' s mot i on f or  a new t r i al .   The cour t  

of  appeal s r ever sed.   We now r ever se t he cour t  of  appeal s and 

concl ude t hat  Aver y i s not  ent i t l ed t o a new t r i al  under  ei t her  

t heor y.    

¶3 We concl ude t hat  t her e i s not  a r easonabl e pr obabi l i t y  

t hat  a j ur y,  l ooki ng at  bot h t he evi dence pr esent ed at  t r i al  and 

t he new di gi t al  phot ogr ammet r y evi dence,  woul d have a r easonabl e 

doubt  as t o Aver y ' s gui l t .   We al so concl ude t hat  t he cour t  of  

appeal s er r oneousl y exer ci sed i t s di scr et i on when i t  f ai l ed t o 

pr oper l y anal yze whet her  t hi s  was an except i onal  case t hat  

ent i t l ed Aver y t o a new t r i al  i n t he i nt er est  of  j ust i ce.   Aver y 

i s not  ent i t l ed t o a new t r i al  i n t he i nt er est  of  j ust i ce 

because t he cont r over sy was f ul l y t r i ed even t hough t he j ur y di d 

not  hear  t he phot ogr ammet r y evi dence.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶4 I n Jul y 1994,  Aver y was char ged wi t h t wo count s of  

ar med r obber y,  par t y t o a cr i me,  i n v i ol at i on of  Wi s.  St at .  

§§ 943. 32( 1) ( b) ,  ( 2) 3 and 939. 05 ( 1993- 94) . 4  The f i r st  count  

                                                 
2 Phot ogr ammet r y i s t he " pr ocess of  maki ng pr eci se 

measur ement s by means of  phot ogr aphy. "   The Amer i can Her i t age 
Di ct i onar y of  t he Engl i sh Language 1364 ( 3d ed.  1992) .  

3 Wi sconsi n St at .  § 943. 32,  " Robber y, "  st at es i n par t :   
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r el at ed t o a r obber y t hat  occur r ed at  Mal one' s Fi ne Foods 

( Mal one' s)  on t he eveni ng of  Jul y 7,  1994.   The second count  

r el at ed t o a r obber y t hat  occur r ed at  At t ar i  Food Mar ket  

( At t ar i )  t he af t er noon of  Jul y 8,  1994.    

¶5 Dur i ng t he f our - day j ur y t r i al  i n Apr i l  1995,  t he 

St at e i nt r oduced t wo wi t nesses who had i dent i f i ed Aver y as t he 

per pet r at or ,  Aver y ' s conf essi on,  Aver y ' s wr i t t en apol ogy,  and a 

t el ephone conver sat i on Aver y had wi t h hi s mot her  wher ei n he 

apol ogi zed f or  get t i ng i nvol ved.   The f i r st  i dent i f i cat i on 

                                                                                                                                                             
( 1)  Whoever ,  wi t h i nt ent  t o st eal ,  t akes pr oper t y 

f r om t he per son or  pr esence of  t he owner  by [ ]  t he 
f ol l owi ng means i s gui l t y of  a Cl ass C f el ony:  

.  .  .  .  

( b)  By t hr eat eni ng t he i mmi nent  use of  f or ce 
agai nst  t he per son of  t he owner  or  of  anot her  who i s 
pr esent  wi t h i nt ent  t her eby t o compel  t he owner  t o 
acqui esce i n t he t aki ng or  car r y i ng away of  t he 
pr oper t y.   

( 2)  Whoever  v i ol at es sub.  ( 1)  by use or  t hr eat  of  
use of  a danger ous weapon or  any ar t i c l e used or  
f ashi oned i n a manner  t o l ead t he vi ct i m r easonabl y t o 
bel i eve t hat  i t  i s  a danger ous weapon i s gui l t y of  a 
Cl ass B f el ony.    

4 Wi sconsi n St at .  § 939. 05,  " Par t i es t o cr i me"  st at es i n 
par t :   

( 1)  Whoever  i s  concer ned i n t he commi ssi on of  a 
cr i me i s a pr i nci pal  and may be char ged wi t h and 
convi ct ed of  t he commi ssi on of  t he cr i me al t hough t he 
per son di d not  di r ect l y commi t  i t  and al t hough t he 
per son who di r ect l y commi t t ed i t  has not  been 
convi ct ed or  has been convi ct ed of  some ot her  degr ee 
of  t he cr i me or  of  some ot her  cr i me based on t he same 
act .  
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wi t ness was Al cher i e Si mmons ( Si mmons) ,  a wi t ness t o t he 

Mal one' s r obber y.   Dur i ng t he t r i al ,  she r ecant ed and t ol d t he 

j ur y t hat  she had never  i dent i f i ed Aver y t o t he pol i ce.   

However ,  Det ect i ves James Kr af t  and Ral ph Spano t est i f i ed t hat  

t hey each i nt er vi ewed Si mmons shor t l y af t er  t he r obber y,  and 

t hat  dur i ng t hose i nt er vi ews,  Si mmons had i dent i f i ed Aver y as 

t he r obber  f r om a set  of  phot ogr aphs.   They al so t est i f i ed t hat  

she r ecogni zed Aver y f r om a l ocal  Boys and Gi r l s Cl ub and 

Sher man Par k.   Det ect i ve Wi l l i am Bl umenber g ( Bl umenber g)  

t est i f i ed t hat  Si mmons t ol d hi m she f ear ed t he r obber s woul d 

r et al i at e agai nst  her  i f  she spoke t o t he pol i ce.   Of f i cer  

Eduar do Negr on t est i f i ed t hat  Si mmons t ol d hi m i f  she was put  on 

t he st and,  she woul d " l ook st upi d"  and woul d say she di d not  

know anyt hi ng.   The second i dent i f i cat i on wi t ness was Mueen 

Hamdan ( Hamdan) ,  who wi t nessed t he At t ar i  r obber y.   Hamdan 

i dent i f i ed Aver y f r om a set  of  phot ogr aphs about  t hr ee weeks 

af t er  t he r obber y.   He al so i dent i f i ed Aver y i n t he cour t r oom as 

one of  t he r obber s.    

¶6 Bl umenber g al so t est i f i ed t hat  Aver y had conf essed t o 

par t i c i pat i ng i n bot h r obber i es.   Aver y was 19 year s ol d at  t he 

t i me of  hi s ar r est  and was a hi gh school  gr aduat e.   Bl umenber g 

t est i f i ed t hat  he had i nt er r ogat ed Aver y on t he af t er noon of  

Jul y 10,  1994,  and t hat  Aver y t ol d hi m t he r obber s met  up at  

Sher man Par k bef or e bot h r obber i es,  dr ove over  t o t he st or es,  

commi t t ed t he r obber i es,  and dr ove back t o Sher man Par k.   

Bl umenber g r el ayed t hat  Aver y conf essed t o bei ng t he per son wi t h 

t he sawed- of f  shot gun i n t he v i deo of  t he Mal one' s r obber y and 
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t hat  Aver y i dent i f i ed t he r est  of  t he r obber s by t hei r  names or  

ni cknames. 5  Bl umenber g t est i f i ed t hat  Aver y had si gned t he 

i nt er r ogat i on f or m det ai l i ng t he r obber i es and t hat  Aver y 

per sonal l y wr ot e an apol ogy on t he f or m.   Fi nal l y,  Bl umenber g 

t est i f i ed t hat  af t er  t he i nt er r ogat i on,  he over hear d Aver y cal l  

hi s mot her  and apol ogi ze t o her  t hat  he had " got t en i nvol ved. "    

¶7 The j ur y was shown t he vi deo of  t he Mal one' s r obber y 

dur i ng t he t r i al  t o pr ovi de cont ext  f or  wi t ness t est i mony.   I n 

c l osi ng ar gument s,  however ,  t he pr osecut or  asked t he j ur y not  t o 

r el y on t he vi deo f or  i dent i f i cat i on because i t  was of  such poor  

qual i t y.    

¶8 Thr oughout  t he t r i al ,  Aver y mai nt ai ned hi s i nnocence.   

Thr ee al i bi  wi t nesses t est i f i ed t hat  Aver y was wat chi ng 

basket bal l  at  Nor t h Di v i s i on Hi gh School  shor t l y bef or e t he 

                                                 
5 I n Aver y ' s conf essi on,  he i dent i f i ed one of  t he r obber s as 

" Dope Fi end. "   Bl umenber g showed Aver y a pi ct ur e of  DeShawn 
Rodger s,  and Aver y i dent i f i ed Rodger s as " Dope Fi end"  and st at ed 
t hat  Rodger s was a par t i c i pant  i n t he r obber i es.   Rodger s,  who 
was al so ar r est ed and pr osecut ed f or  hi s par t i ci pat i on i n t he 
r obber i es,  i mpl i cat ed Aver y when he t ol d t he pol i ce t hat  he 
commi t t ed t he r obber i es wi t h " Br i an"  who he knew f r om Sher man 
Par k and t he Boys and Gi r l s Cl ub.  
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Mal one' s r obber y. 6  Two wi t nesses t est i f i ed t o seei ng Aver y as 

t hey l ef t  t he gym at  appr oxi mat el y 8: 15 p. m. ;  one wi t ness 

t est i f i ed t o seei ng Aver y as t he wi t ness l ef t  t he gym at  

appr oxi mat el y 8: 05 p. m.   Two of  Aver y ' s f ami l y member s t est i f i ed 

t hat  Aver y was at  home when t he At t ar i  r obber y occur r ed.    

¶9 Aver y t est i f i ed t hat  on Jul y  7,  t he dat e of  t he 

Mal one' s r obber y,  he and hi s f r i ends wat ched basket bal l  at  Nor t h 

Di v i s i on Hi gh School  f r om about  7 p. m.  unt i l  appr oxi mat el y 8: 30 

p. m.   He t est i f i ed t hat  af t er  t he games,  he went  t o t wo f r i ends'  

houses and got  home about  11 p. m.   He al so t est i f i ed t hat  on 

Jul y 8,  t he dat e of  t he At t ar i  r obber y,  he was at  home and 

t al k i ng on t he t el ephone wi t h a hi gh school  f r i end.   That  

t est i mony was cor r obor at ed by t he f r i end and by phone company 

r ecor ds.   Fi nal l y,  Aver y t est i f i ed t hat  hi s  conf essi on was 

coer ced.   He t est i f i ed t hat  he mai nt ai ned hi s i nnocence 

t hr oughout  t he f i r st  i nt er vi ew i n t he ear l y mor ni ng hour s of  

Jul y 10;  t hat  he di d not  s l eep bet ween t he end of  t he f i r st  

                                                 
6 A map i n t he St at e' s br i ef  shows t hat  Nor t h Di v i s i on Hi gh 

School ,  l ocat ed at  1011 W.  Cent er  St r eet  i n Mi l waukee,  
Wi sconsi n,  i s  appr oxi mat el y 13 bl ocks away f r om t he Mal one' s 
Fi ne Foods,  l ocat ed at  3610 N.  Teut oni a Avenue.   Det ect i ve Spano 
t est i f i ed t hat  i n a car ,  i t  t ook hi m t wo mi nut es and 40 seconds 
t o dr i ve f r om Nor t h Di v i s i on Hi gh School  t o Mal one' s.   The exact  
t i me of  t he Mal one' s r obber y i s not  c l ear .   Ther e i s no t i me 
st amp on t he vi deo.   One of f i cer  t est i f i ed t hat ,  based on hi s 
i nvest i gat i on,  he bel i eved t he Mal one' s r obber y occur r ed at  
appr oxi mat el y 8: 30 p. m.   The compl ai nt  al so st at es t hat  t he 
r obber y occur r ed at  appr oxi mat el y 8: 30 p. m. ,  whi ch was based on 
t he st at ement  of  a wi t ness,  Ahmed Hasan.   The St at e ar gues t hat  
Aver y ' s t est i mony t hat  he was at  Nor t h Di v i s i on Hi gh School  
shor t l y bef or e t he Mal one' s r obber y i s act ual l y i ncul pat or y,  not  
excul pat or y.    
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i nt er vi ew at  appr oxi mat el y 5: 30 a. m.  and t he begi nni ng of  t he 

second i nt er vi ew,  at  appr oxi mat el y 12 p. m. ;  and t hat  t he 

det ect i ves t ol d hi m he coul d go home onl y i f  he cooper at ed.   He 

t est i f i ed t hat  when he conf essed,  he was si mpl y agr eei ng t o t he 

i nf or mat i on t hat  t he det ect i ves r el ayed t o hi m,  and t hat  he 

wr ot e t he apol ogy because t he det ect i ves t ol d hi m t he pr osecut or  

woul d not  come down as har d on hi m. 7  He t est i f i ed t hat  he was 

not  i nvol ved i n t he r obber i es.  

¶10 On Apr i l  7,  1995,  t he j ur y f ound Aver y gui l t y of  bot h 

r obber i es.    

¶11 On June 17,  1996,  Aver y f i l ed a mot i on f or  

post convi ct i on r el i ef  under  Wi s.  St at .  § 809. 30 ( 1993- 94) .   The 

mot i on was par t i al l y  gr ant ed and par t i al l y  deni ed by t he c i r cui t  

cour t  on Oct ober  1,  1996,  gr ant i ng an evi dent i ar y hear i ng.   On 

December  4,  1996,  t he c i r cui t  cour t  hel d a Machner 8 hear i ng t o 

det er mi ne i f  Aver y ' s t r i al  counsel  was i nef f ect i ve.   On Januar y 

9,  1997,  t he c i r cui t  cour t  i ssued a deci s i on and or der  denyi ng 

al l  of  Aver y ' s  post convi ct i on mot i ons.   Aver y appeal ed hi s 

convi ct i on and t r i al  cour t  or der s denyi ng hi s mot i ons f or  

post convi ct i on r el i ef .   On December  1,  1998,  t he cour t  of  

appeal s af f i r med t he ci r cui t  cour t  j udgment  and or der s. 9  

                                                 
7 On appeal ,  Aver y does not  ar gue t hat  hi s conf essi on was 

i nvol unt ar y.   Ther e i s no di sput e t hat  Aver y wai ved hi s Mi r anda 
r i ght s bef or e bot h i nt er r ogat i ons began.    

8 St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 ( Ct .  App.  
1979) .   

9 St at e v.  Aver y,  No.  97- 0317- CR,  unpubl i shed sl i p op.  ( Wi s.  
Ct .  App.  Dec.  1,  1998) .   
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Ther eaf t er ,  Aver y pet i t i oned t hi s cour t  f or  r evi ew whi ch was 

deni ed on Apr i l  27,  1999.  

¶12 Over  12 year s af t er  hi s convi c t i on,  on Oct ober  31,  

2007,  Aver y f i l ed a mot i on under  Wi s.  St at .  § 974. 06 ( 2005- 06)  

f or  a new t r i al  based on t he t heor i es of  newl y di scover ed 

evi dence and i n t he i nt er est  of  j ust i ce.   Hi s mot i on was based 

on anal ysi s of  VI SAR- enhanced10 f r ames f r om t he vi deo of  t he 

r obber y at  Mal one' s Fi ne Foods ( t he v i deo) .   Gene Gr i ndst af f 11 

( Gr i ndst af f )  anal yzed t he vi deo usi ng di gi t al  phot ogr ammet r y,  

and concl uded t hat  t he per son i n t he v i deo bel i eved t o be Aver y 

( t he r obber )  was sever al  i nches shor t er  t han Aver y.    

¶13 On Febr uar y 1,  2008,  t he c i r cui t  cour t  deni ed Aver y ' s 

mot i on f or  a new t r i al .   Aver y appeal ed and on Mar ch 20,  2009,  

t he cour t  of  appeal s r ever sed t he post convi c t i on or der  and 

r emanded t he mat t er ,  concl udi ng t hat  Aver y had made a pr i ma 

f aci e c l ai m of  newl y di scover ed evi dence,  and t hat  he was 

ent i t l ed t o an evi dent i ar y hear i ng.   I n Mar ch 2010,  t he c i r cui t  

cour t  hel d a f our - day evi dent i ar y hear i ng.  

                                                 
10 VI SAR,  or  v i deo i mage st abi l i t y  and r egi st r at i on,  i s  used 

t o i mpr ove t he qual i t y of  i mages and vi deos by r emovi ng 
backgr ound noi ses,  maki ng t he i mages cl ear er ,  and cor r ect i ng 
hor i zont al  and ver t i cal  camer a mot i on.    

11 Gr i ndst af f  was qual i f i ed as an exper t  by t he c i r cui t  
cour t .   He has a bachel or ' s and mast er ' s degr ee i n el ect r i cal  
engi neer i ng,  he gr aduat ed f r om t he Uni t ed St at es Ai r  For ce 
Met r ol ogy School ,  he i s a cer t i f i ed met r ol ogi st  ( t he sci ence of  
measur ement ) ,  and he t eaches cour ses at  t he FBI  and CI A on how 
t o make measur ement s usi ng hi s company' s sof t war e.   
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¶14 At  t he hear i ng,  Gr i ndst af f  t est i f i ed t hat  he conduct ed 

an anal ysi s of  t he v i deo.   He expl ai ned how he appl i ed t he VI SAR 

sof t war e t o enhance t he i mages and t hen used phot ogr ammet r y t o 

est i mat e t he r obber ' s hei ght .   He expl ai ned t he i nher ent  

uncer t ai nt i es i n phot ogr ammet r y anal ysi s and t he st eps he t ook 

t o mi ni mi ze i naccur aci es i n hi s measur ement s.   For  i nst ance,  hi s 

anal ysi s was based on i mages wher e t he r obber ' s f oot  appear ed t o 

be agai nst  t he door  f r ame and wher e t he r obber  was st andi ng,  not  

wal k i ng.   Gr i ndst af f  est i mat ed t hat  t he r obber  was f i ve f eet ,  

t en and one- hal f  i nches,  wi t h a one- i nch mar gi n of  er r or .   

Gr i ndst af f  di d not  bel i eve t he r obber  coul d have been si x f eet ,  

t hr ee i nches t al l ,  Aver y ' s hei ght .   

¶15 The cour t  al so hear d t est i mony f r om t he St at e' s 

wi t ness,  Ri char d Vor der  Br uegge ( Vor der  Br uegge) . 12  Vor der  

Br uegge conduct ed hi s own anal ysi s of  t he r obber ' s hei ght  and 

r evi ewed Gr i ndst af f ' s  anal ysi s.   Vor der  Br uegge si mi l ar l y 

expl ai ned hi s met hod of  enhanci ng t he vi deo t hen appl y i ng 

phot ogr ammet r y t o t he i mages t o det er mi ne t he r obber ' s hei ght .   

He expl ai ned t he i nher ent  uncer t ai nt i es i n t he pr ocess,  

i ncl udi ng t he l ow- qual i t y v i deo;  obst r uct i ons;  out  of  pl ane 

er r or ;  t hat  t he pr ocess wor ks best  when bot h f eet  ar e i n v i ew 

and pl ant ed on t he gr ound;  t hat  t he pr ocess wor ks best  when t he 

r obber  has hi s shoul der s back,  l ocked knees,  and i s st andi ng 

                                                 
12 Vor der  Br uegge was qual i f i ed as an exper t  by t he c i r cui t  

cour t .   He wor ks i n t he di gi t al - evi dence sect i on of  t he FBI ,  has 
a Ph. D.  i n geol ogi cal  sci ences,  and has ext ensi ve t r ai ni ng i n 
phot ogr ammet r y.     
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c l ose t o an obj ect  t hat  can be used as a scal e;  and t hat  t o 

pr oduce t he most  accur at e est i mat e of  t he r obber ' s hei ght ,  t he 

exper t  must  know t he hei ght  of  t he camer a.   Vor der  Br uegge 

t est i f i ed t hat  t hese f act or s made t he anal ysi s of  t he Mal one' s 

v i deo l ess cer t ai n.   Vor der  Br uegge anal yzed i mages ot her  t han 

t hose anal yzed by Gr i ndst af f  because he di d not  bel i eve 

Gr i ndst af f ' s  i mages woul d pr oduce t he most  accur at e est i mat e.   

Vor der  Br uegge est i mat ed t hat  t he r obber  i n t he v i deo was si x 

f eet ,  one- hal f  i nch,  wi t h a one- i nch mar gi n of  er r or ,  but  he di d 

not  r ul e out  t hat  t he r obber  coul d be Aver y ' s hei ght . 13   

¶16 On Mar ch 11,  2010,  t he c i r cui t  cour t  concl uded t hat  

Aver y was not  ent i t l ed t o new t r i al  on t he basi s of  newl y 

di scover ed evi dence.   I t  concl uded t hat  t he phot ogr ammet r y 

evi dence met  t he f our  pr ongs of  t he newl y- di scover ed evi dence 

t est ,  but  t hat  t her e was not  a r easonabl e pr obabi l i t y  t hat  a 

                                                 
13 The ci r cui t  cour t  al so hear d t est i mony f r om sever al  ot her  

wi t nesses t hat  Aver y coul d not  be t he r obber  i n t he v i deo f or  a 
var i et y of  r easons.   We agr ee wi t h t he c i r cui t  cour t  t hat  s i nce 
t hi s t est i mony was avai l abl e at  t he t i me of  t he t r i al ,  i t  di d 
not  qual i f y as newl y di scover ed evi dence.   See St at e v.  Love,  
2005 WI  116,  ¶43,  284 Wi s.  2d 111,  700 N. W. 2d 62 ( r equi r i ng 
" newl y di scover ed evi dence"  t o be di scover ed af t er  t he 
convi ct i on) .    
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j ur y woul d have r easonabl e doubt  as t o Aver y ' s gui l t . 14  The 

ci r cui t  cour t  not ed i t s bel i ef  t hat  phot ogr ammet r y i s an 

i nher ent l y subj ect i ve anal ysi s:  

And Vor der  Br ugge [ s i c]  .  .  .  says Gr i ndst af f  di dn' t  
t ake i nt o account  t hi ngs such as whet her  or  not  
somebody i s out  of  pl ane,  how hi gh was t he camer a,  how 
f ar  was t he camer a f r om t he door ,  t he post ur e of  t he 
subj ect .   A bi g assumpt i on i s made t hat  hi s f oot  i s  
agai nst  t he wal l .   You can' t  t el l  f r om even t he 
enhanced vi deo as t o whet her  or  not  hi s knees ar e 
bent ,  even t he knee you can see,  because of  t he baggy 
pant s t hat  he' s wear i ng.  You can' t  t el l  i f  he' s bent  
over  f r om t he knees,  f r om t he wai st ,  f r om t he 
neck.  .  .  .     

.  .  .  These ar e al l  var i abl es whi ch af f ect  t he 
r el i abi l i t y  of  t he anal ysi s of  Mr .  Gr i ndst af f .  

¶17 The ci r cui t  cour t  wei ghed t he phot ogr ammet r y evi dence 

agai nst  t he evi dence at  t r i al :  Hamdan' s i dent i f i cat i on,  pol i ce 

of f i cer s '  t est i mony of  Si mmons' s i dent i f i cat i on,  Aver y ' s 

conf essi on,  Aver y ' s wr i t t en apol ogy,  Aver y ' s apol ogy t o hi s 

mot her ,  Aver y ' s  al i bi  def ense,  and Aver y ' s r et r act i on of  hi s 

conf essi on.   The ci r cui t  cour t  concl uded t hat  t he new evi dence 

i s " s i mpl y not  goi ng t o make a di f f er ence. "   The new evi dence 

                                                 
14 To pr evai l  on a c l ai m f or  newl y di scover ed ev i dence,  a 

def endant  must  f i r st  pr ove,  by c l ear  and convi nci ng evi dence,  
t hat  " ( 1)  t he ev i dence was di scover ed af t er  conv i ct i on;  ( 2)  t he 
def endant  was not  negl i gent  i n seeki ng evi dence;  ( 3)  t he 
evi dence i s mat er i al  t o an i ssue i n t he case;  and ( 4)  t he 
evi dence i s not  mer el y cumul at i ve. "   Love,  284 Wi s.  2d 111,  ¶43.  
( c i t at i on omi t t ed) .   I f  t he def endant  makes t hi s showi ng,  " t he 
c i r cui t  cour t  must  det er mi ne whet her  a r easonabl e pr obabi l i t y 
exi st s t hat  a di f f er ent  r esul t  woul d be r eached i n a t r i al . "   
I d. ,  ¶44 ( c i t at i on omi t t ed) .   The St at e does not  chal l enge t hat  
t he phot ogr ammet r y evi dence meet s t he f our  pr ongs of  t he t est ;  
i t  chal l enges onl y t he f i nal  t est .    
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was " not  r el i abl e enough. "   The ci r cui t  cour t  st at ed t hat  

phot ogr ammet r y i s " an i nexact  sci ence, "  unl i ke DNA.   

¶18 At  a hear i ng on Jul y 1,  2010,  t he c i r cui t  cour t  al so 

deni ed Aver y ' s r equest  f or  a new t r i al  i n t he i nt er est  of  

j ust i ce.   The ci r cui t  cour t  st at ed t hat  gr ant i ng a new t r i al  i n 

t he i nt er est  of  j ust i ce i s done onl y i n except i onal  cases.   I t  

st at ed t hat  t he phot ogr ammet r y evi dence di d not  " dest r oy"  t he 

St at e' s case,  but  mer el y " chi p[ ped]  away"  at  t he case and t hus,  

was not  an except i onal  case so as t o war r ant  a new t r i al .    

¶19 I n Oct ober  2011,  t he cour t  of  appeal s r ever sed and 

r emanded f or  a new t r i al .   St at e v.  Aver y,  2011 WI  App 148,  337 

Wi s.  2d 560,  807 N. W. 2d 638.   Concer ni ng t he newl y- di scover ed 

evi dence ar gument ,  t he cour t  of  appeal s det er mi ned t hat  t he 

c i r cui t  cour t  i mpr oper l y wei ghed t he cr edi bi l i t y of  Gr i ndst af f  

agai nst  t he cr edi bi l i t y  of  Vor der  Br uegge.   I d. ,  ¶34.   I t  

concl uded t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on because i t  i s  t he j ur y ' s t ask t o wei gh t he 

cr edi bi l i t y  of  t est i mony.   I d.   The cour t  of  appeal s concl uded 

t hat  Aver y was ent i t l ed t o a new t r i al  based on t he 

phot ogr ammet r y evi dence because " i f  a j ur y bel i eves t he hei ght  

of  t he v i deo suspect  as put  f or t h by exper t  anal ysi s of  new 

vi deo enhancement  t echnol ogy,  i t  i s  r easonabl y pr obabl e t hat  a 

r easonabl e doubt  as t o Aver y ' s gui l t  woul d exi st . "   I d. ,  ¶35.   

The cour t  of  appeal s al so concl uded t hat  Aver y was ent i t l ed t o a 

new t r i al  i n t he i nt er est  of  j ust i ce because t he " j ur y was 

pr ecl uded f r om hear i ng phot ogr ammet r y evi dence, "  and t her ef or e,  
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t he r eal  cont r over sy——Aver y' s i nvol vement  i n t he r obber i es——was 

not  f ul l y  t r i ed.   I d. ,  ¶45.    

¶20 Judge Br ennan di ssent ed f r om t he cour t  of  appeal s '  

deci s i on.   I d. ,  ¶47.   As t o t he newl y- di scover ed evi dence cl ai m,  

she concl uded t hat  t he maj or i t y ' s anal ysi s t ook t he ci r cui t  

cour t ' s  comment  out  of  cont ext .   I d. ,  ¶51.   I nst ead of  wei ghi ng 

t he cr edi bi l i t y  of  one exper t  agai nst  t he ot her ,  Judge Br ennan 

det er mi ned t hat  t he c i r cui t  cour t  was bal anci ng t he new 

evi dence,  whi ch i s unl i ke DNA because i t  i s  an i nexact  sci ence,  

agai nst  t he ol d evi dence,  whi ch t he ci r cui t  cour t  f ound t o be 

st r ong.   I d.   Judge Br ennan agr eed wi t h t he c i r cui t  cour t ,  and 

concl uded t hat  t he new evi dence woul d not  cr eat e a r easonabl e 

doubt  as t o Aver y ' s gui l t .   I d. ,  ¶55.   She al so concl uded t hat  

Aver y was not  ent i t l ed t o a new t r i al  i n t he i nt er est  of  j ust i ce 

because t he r eal  cont r over sy of  Aver y ' s i dent i f i cat i on had been 

f ul l y t r i ed.   I d. ,  ¶¶57- 58.   The St at e had pr esent ed st r ong 

evi dence t hat  i ncl uded t wo eyewi t nesses and Aver y ' s conf essi on;  

Aver y pr esent ed an al i bi  def ense and r ecant ed hi s conf essi on.   

I d. ,  ¶58.   Judge Br ennan concl uded t hat  t he r eal  cont r over sy was 

f ul l y t r i ed because t he j ur y had t he oppor t uni t y t o hear  al l  of  

t hat  evi dence and made i t s own cr edi bi l i t y  det er mi nat i on when i t  

f ound hi m gui l t y.   I d.    

¶21 The St at e pet i t i oned t hi s cour t  f or  r evi ew and we 

gr ant ed t he pet i t i on on Febr uar y 23,  2012.   

I I .  STANDARD OF REVI EW 

¶22 Aver y r equest s a new t r i al  because t he phot ogr ammet r y  

evi dence const i t ut es newl y di scover ed evi dence t hat  cr eat es a 



No.  2010AP1952   

 

14 
 

r easonabl e pr obabi l i t y  t hat  t he j ur y woul d have a r easonabl e 

doubt  as t o Aver y ' s gui l t .   The deci s i on t o gr ant  or  deny a 

mot i on f or  a new t r i al  based on newl y di scover ed evi dence i s 

commi t t ed t o t he c i r cui t  cour t ' s di scr et i on.   St at e v.  Pl ude,  

2008 WI  58,  ¶31,  310 Wi s.  2d 28,  750 N. W. 2d 42.   We r evi ew t he 

ci r cui t  cour t ' s  det er mi nat i on f or  an er r oneous exer ci se of  

di scr et i on.   St at e v.  McCal l um,  208 Wi s.  2d 463,  473,  561 

N. W. 2d 707 ( 1997) .  

¶23 Aver y al so cont ends t hat  he i s ent i t l ed t o a new t r i al  

i n t he i nt er est  of  j ust i ce because t he ef f ect  of  t he 

phot ogr ammet r y evi dence i s t hat  t he r eal  cont r over sy was not  

f ul l y  t r i ed.   The cour t  of  appeal s has t he di scr et i onar y power  

t o r ever se a convi ct i on i n t he i nt er est  of  j ust i ce.   Wi s.  St at .  

§ 752. 35; 15 St at e v.  Ar mst r ong,  2005 WI  119,  ¶113,  283 

Wi s.  2d 639,  700 N. W. 2d 98.   We r evi ew a di scr et i onar y 

det er mi nat i on f or  an er r oneous exer ci se of  di scr et i on.   See 

Johnson v.  Ci nt as Cor p.  No.  2,  2012 WI  31,  ¶22,  339 Wi s.  2d 493,  

811 N. W. 2d 756.   The cour t  er r oneousl y exer ci ses i t s di scr et i on 

when i t  appl i es t he wr ong l egal  st andar d or  makes a deci s i on not  

r easonabl y suppor t ed by t he f act s of  r ecor d.   See i d. ;  St at e v.  

McConnohi e,  113 Wi s.  2d 362,  371,  334 N. W. 2d 903 ( 1983) .  

I I I .  ANALYSI S 

A.  Newl y Di scover ed Evi dence  

                                                 
15 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e 

t o t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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¶24 We concl ude t hat  t her e i s not  a r easonabl e pr obabi l i t y  

t hat  a j ur y,  l ooki ng at  bot h t he evi dence pr esent ed at  t r i al  and 

t he new di gi t al  phot ogr ammet r y evi dence,  woul d have a r easonabl e 

doubt  as t o Aver y ' s gui l t .  

¶25 To set  asi de a j udgment  of  convi ct i on based on newl y 

di scover ed evi dence,  t he evi dence must  be suf f i c i ent  t o 

est abl i sh t hat  t he def endant ' s convi ct i on r esul t ed i n a 

" mani f est  i nj ust i ce. "   Pl ude,  310 Wi s.  2d 28,  ¶32 ( c i t at i on 

omi t t ed) .   I n a mot i on f or  a new t r i al  based on newl y di scover ed 

evi dence,  t he def endant  must  pr ove,  by c l ear  and convi nci ng 

evi dence,  t hat  " ' ( 1)  t he evi dence was di scover ed af t er  

convi ct i on;  ( 2)  t he def endant  was not  negl i gent  i n seeki ng t he 

evi dence;  ( 3)  t he evi dence i s mat er i al  t o an i ssue i n t he case;  

and ( 4)  t he evi dence i s not  mer el y cumul at i ve. ' "   I d.  ( quot i ng 

McCal l um,  208 Wi s.  2d at  473) .   I f  t he def endant  i s abl e t o make 

t hi s showi ng,  t hen " t he c i r cui t  cour t  must  det er mi ne whet her  a 

r easonabl e pr obabi l i t y  exi st s t hat  a di f f er ent  r esul t  woul d be 

r eached i n a t r i al . "   McCal l um,  208 Wi s.  2d at  473.   A 

r easonabl e pr obabi l i t y  of  a di f f er ent  r esul t  exi st s i f  t her e i s  

a r easonabl e pr obabi l i t y  t hat  a j ur y,  l ooki ng at  bot h t he ol d 

and t he new evi dence,  woul d have a r easonabl e doubt  as t o t he 

def endant ' s gui l t .   St at e v.  Love,  2005 WI  116,  ¶44,  284 

Wi s.  2d 111,  700 N. W. 2d 62.   A cour t  r evi ewi ng t he newl y 

di scover ed evi dence shoul d consi der  whet her  a j ur y woul d f i nd 

t hat  t he evi dence " had a suf f i c i ent  i mpact  on ot her  evi dence 

pr esent ed at  t r i al  t hat  a j ur y woul d have a r easonabl e doubt  as 

t o t he def endant ' s gui l t . "   Pl ude,  310 Wi s.  2d 28,  ¶33.   Whi l e 
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t he cour t  must  consi der  t he new evi dence as wel l  as t he evi dence 

pr esent ed at  t r i al ,  t he cour t  i s  not  t o base i t s  deci s i on sol el y  

on t he cr edi bi l i t y  of  t he newl y di scover ed evi dence,  unl ess i t  

f i nds t he new evi dence t o be i ncr edi bl e.   See McCal l um,  208 

Wi s.  2d at  474- 75.  

¶26 For  exampl e,  i n McCal l um,  t he def endant  was convi ct ed 

of  second- degr ee sexual  assaul t .   I d.  at  468.   The St at e' s 

pr i mar y evi dence of  gui l t  was t he vi ct i m' s st at ement .   I d.   

Af t er  t he def endant  ent er ed an Al f or d pl ea,  t he v i ct i m r ecant ed 

her  accusat i on.   I d.   The ci r cui t  cour t  deni ed t he def endant ' s 

mot i on t o wi t hdr aw hi s pl ea,  f i ndi ng t hat  t he v i ct i m' s  

r ecant at i on was l ess cr edi bl e t han her  accusat i on.   I d.  at  474.   

Thi s cour t  concl uded t hat  t he c i r cui t  cour t  er r ed i n basi ng i t s 

deci s i on sol el y on t he vi ct i m' s r ecant at i on bei ng l ess cr edi bl e 

t han her  accusat i on.   I d.  at  474- 75.   Thi s cour t  r emanded t he 

mat t er  t o t he c i r cui t  cour t  f or  a det er mi nat i on of  whet her  t her e 

was a r easonabl e pr obabi l i t y  t hat  a j ur y woul d have a r easonabl e 

doubt  as t o McCal l um' s gui l t .   I d.  at  480.    

¶27 Si mi l ar l y,  i n Edmunds,  t he cour t  of  appeal s concl uded 

t hat  t he c i r cui t  cour t  i mpr oper l y wei ghed t he cr edi bi l i t y  of  t he 

wi t nesses.   St at e v.  Edmunds,  2008 WI  App 33,  ¶18,  308 

Wi s.  2d 374,  746 N. W. 2d 590.   Edmunds was convi ct ed of  f i r st -

degr ee r eckl ess homi ci de based on exper t  t est i mony t hat  a chi l d 

had di ed of  shaken baby syndr ome whi l e i n Edmunds'  car e.   I d. ,  

¶¶2- 4.   Ten year s af t er  her  convi ct i on,  Edmunds br ought  a mot i on 

f or  a new t r i al  based on medi cal  t est i mony t hat  now chal l enged 

whet her  t he cause of  deat h was shaken baby syndr ome.   I d. ,  ¶6.   
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Edmunds'  newl y di scover ed evi dence consi st ed of  s i x exper t  

wi t nesses,  who t est i f i ed t hat  " t her e i s now si gni f i cant  debat e 

i n t he medi cal  communi t y"  concer ni ng shaken baby syndr ome.   I d.   

The ci r cui t  cour t  wei ghed t he cr edi bi l i t y  of  Edmunds'  new 

exper t s and t he cr edi bi l i t y  of  t he St at e' s new exper t ,  and i t  

deni ed Edmunds'  mot i on af t er  f i ndi ng t hat  t he St at e' s new exper t  

was mor e convi nci ng.   I d. ,  ¶18.   The cour t  of  appeal s r ever sed,  

concl udi ng t hat  i t  was i mpr oper  t o deci de whet her  a new t r i al  i s  

war r ant ed by wei ghi ng t he St at e' s new evi dence agai nst  Edmunds'  

new evi dence.   I d.   I nst ead,  t he cour t  of  appeal s concl uded 

" t hat  t he r ecor d est abl i shes t hat  t her e i s a r easonabl e 

pr obabi l i t y  t hat  a j ur y,  l ooki ng at  bot h t he new medi cal  

t est i mony and t he ol d medi cal  t est i mony,  woul d have a r easonabl e 

doubt  as t o Edmunds'  gui l t . "   I d. ,  ¶23.   

¶28 A r easonabl e doubt  as t o a def endant ' s gui l t  has been 

f ound t o exi st  when t he r el i abi l i t y  of  a wi t ness cr i t i cal  t o t he 

St at e' s case i s compl et el y cal l ed i nt o quest i on by newl y 

di scover ed evi dence,  such as t hat  wi t ness' s f al se cr edent i al s.   

For  exampl e,  i n Pl ude,  t he mai n i ssue at  t r i al  was whet her  Pl ude 

dr owned hi s wi f e Genel l  by f or c i ng her  head i n t he t oi l et .   310 

Wi s.  2d 28,  ¶4.   The t est i mony of  sever al  doct or s was 

i nconcl usi ve as t o t he cause of  deat h,  but  t he t est i mony of  t he 

St at e' s exper t ,  Saami  Shai bani ,  was t hat  Pl ude dr owned hi s wi f e.   

I d. ,  ¶25.   Shai bani  t est i f i ed t hat  he was an exper t  i n " i nj ur y  

mechani sm anal ysi s, "  a combi nat i on of  physi cs,  t r auma,  and 

engi neer i ng.   I d. ,  ¶23.   He conduct ed a ser i es of  exper i ment s 

and concl uded t hat  Genel l  coul d not  have i nhal ed t oi l et  bowl  
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wat er  on her  own.   I d. ,  ¶37.   Af t er  Pl ude was convi ct ed,  newl y 

di scover ed evi dence r eveal ed t hat  Shai bani  f al s i f i ed hi s 

cr edent i al s.   I d. ,  ¶36.   Thi s cour t  concl uded t hat  " i n a t r i al  

r i f e wi t h conf l i c t i ng and i nconcl usi ve medi cal  exper t  

t est i mony .  .  .  t her e exi st s a r easonabl e pr obabi l i t y  t hat ,  had 

t he j ur y di scover ed t hat  Shai bani  l i ed about  hi s cr edent i al s,  i t  

woul d have had a r easonabl e doubt  as t o Pl ude' s gui l t . "   I d.    

¶29 The St at e ar gues t hat  Aver y i s not  ent i t l ed t o a new 

t r i al  based on newl y di scover ed phot ogr ammet r y evi dence because 

t he newl y di scover ed evi dence i s not  enough t o over come t he 

st r ong evi dence at  t r i al .    

¶30 Aver y ar gues t hat  he i s ent i t l ed t o a new t r i al  based 

on t he newl y di scover ed evi dence because i f  t he j ur y bel i eves 

t hat  t he r obber  i s shor t er  t han Aver y,  Aver y woul d not  be f ound 

gui l t y.     

¶31 I n t hi s case,  i t  i s  undi sput ed t hat  t he f our  pr ongs of  

t he newl y- di scover ed evi dence t est  ar e sat i sf i ed.   Fi r st ,  t he 

phot ogr ammet r y evi dence was " di scover ed af t er  convi ct i on"  

because i n 1994,  exper t s coul d not  have enhanced t he i mages and 

appl i ed phot ogr ammet r y t o est i mat e t he r obber ' s hei ght .   Bot h 

Gr i ndst af f  and Vor der  Br uegge t est i f i ed t hat  i n 1994,  t he 

sof t war e used t o enhance t he i mages was not  avai l abl e,  and t he 

pr ocess woul d have been pr ohi bi t i vel y expensi ve.   Second,  Aver y 

was not  negl i gent  i n seeki ng t he evi dence because i t  was not  

avai l abl e at  t he t i me of  hi s t r i al .   Thi r d,  t he evi dence i s 

mat er i al  t o t he i ssue of  Aver y ' s par t i c i pat i on i n t he r obber i es.   
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Four t h,  t he evi dence i s not  mer el y cumul at i ve.   Ther e was no 

evi dence i n t he t r i al  r egar di ng t he r obber ' s hei ght .    

¶32 The par t i es di sput e t he ul t i mat e quest i on of  whet her  

t her e i s a r easonabl e pr obabi l i t y  t hat  a j ur y,  l ooki ng at  t he 

evi dence pr esent ed at  t r i al  and t he new di gi t al  phot ogr ammet r y  

evi dence,  woul d have a r easonabl e doubt  as t o Aver y ' s gui l t . 16  

The ci r cui t  cour t  has di scr et i on t o gr ant  a new t r i al  based on 

newl y di scover ed evi dence,  and we cannot  say t hat  i t  er r oneousl y 

exer ci sed i t s di scr et i on her e.   Pl ude,  310 Wi s.  2d 28,  ¶31;  

McCal l um,  208 Wi s.  2d at  473.   Not  al l  new evi dence or  new 

t echnol ogy war r ant s a new t r i al .   The quest i on i s not  whet her  

                                                 
16 The St at e ar gues t hat  " r easonabl e pr obabi l i t y"  means i t  

i s  mor e l i kel y t han not  a j ur y woul d have a r easonabl e doubt  as 
t o a def endant ' s  gui l t .   I n suppor t  of  i t s  ar gument ,  t he St at e 
c i t es St at e v.  [ St even A. ]  Aver y,  213 Wi s.  2d 228,  570 
N. W. 2d 573 ( Ct .  App.  1997) ,  and St r i ckl and v.  Washi ngt on,  466 
U. S.  668,  693- 94 ( 1984)  ( " [ A]  def endant  need not  show t hat  
counsel ' s def i c i ent  conduct  mor e l i kel y t han not  al t er ed t he 
out come i n t he case.   Thi s out come- det er mi nat i ve st andar d has 
sever al  st r engt hs.  .  .  .    [ I ] t  compor t s wi t h t he wi del y used 
st andar d f or  assessi ng mot i ons f or  new t r i al  based on newl y 
di scover ed evi dence. " ) .  

Aver y ar gues t hat  t he st andar d i s whet her  t he new evi dence 
under mi nes t he conf i dence i n t he out come.   See Kyl es v.  Whi t l ey,  
514 U. S.  419,  434 ( 1995)  ( def i ni ng " r easonabl e pr obabi l i t y"  as 
under mi ni ng conf i dence i n t he r esul t ) ;  St at e v.  Ar mst r ong,  2005 
WI  119,  ¶162,  283 Wi s.  2d 639,  700 N. W. 2d 98 ( wi t hdr awi ng 
l anguage f r om [ St even A. ]  Aver y t hat  a def endant  must  pr ove a 
r easonabl e pr obabi l i t y  of  a di f f er ent  out come by cl ear  and 
convi nci ng evi dence) .   

We need not  deci de t hi s i ssue because even under  t he 
def i ni t i on of  " r easonabl e pr obabi l i t y"  f avor abl e t o Aver y——t hat  
t he new evi dence under mi nes t he conf i dence i n t he out come——we 
concl ude t hat  Aver y i s not  ent i t l ed t o a new t r i al  based on t he 
newl y di scover ed evi dence.    
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t he evi dence coul d cr eat e a r easonabl e doubt .   When wei ghi ng t he 

new evi dence agai nst  t he evi dence pr esent ed at  t r i al ,  we cannot  

say t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

when i t  concl uded t hat  t he phot ogr ammet r y evi dence woul d not  

cr eat e a r easonabl e doubt  i n t he mi nds of  t he j ur y.    

¶33 We di sagr ee wi t h t he cour t  of  appeal s '  det er mi nat i on 

t hat  " [ b] y concl udi ng t hat  Gr i ndst af f ' s  opi ni ons wer e ' not  

r el i abl e enough'  t o ent i t l e Aver y t o a new t r i al ,  t he t r i al  

cour t  gave one opi ni on f r om a cr edi bl e wi t ness gr eat er  wei ght  

t han a compet i ng opi ni on f r om a di f f er ent  cr edi bl e wi t ness. "   

Aver y,  337 Wi s.  2d 560,  ¶31.   I nst ead,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  mer el y wei gh t he cr edi bi l i t y  of  t he 

exper t s.   See i d. ,  ¶51 ( Br ennan,  J. ,  di ssent i ng) .   The ci r cui t  

cour t  di d not  concl ude t hat  t he new evi dence was l ess cr edi bl e 

t han t he ol d evi dence or  t hat  one exper t  was mor e cr edi bl e t han 

anot her .   See Edmunds,  308 Wi s.  2d 374,  ¶18;  McCal l um,  208 

Wi s.  2d at  474- 75.   I n f act ,  a c i r cui t  cour t  must  consi der  t he 

new evi dence i n or der  t o pr oper l y det er mi ne whet her  t he newl y 

di scover ed evi dence war r ant s a new t r i al .   I n so doi ng,  t he 

c i r cui t  cour t  her e not ed t hat  t he phot ogr ammet r y evi dence was 

di f f er ent  t han DNA or  a t hi r d- par t y conf essi on.   I ndeed,  unl i ke 

DNA or  a t hi r d- par t y conf essi on,  t he phot ogr ammet r y evi dence 

her e depends upon dozens of  di f f er ent  var i abl es.   A di f f er ent  or  

i ncor r ect  assumpt i on on even one var i abl e coul d l ead t o a 

di f f er ent  r esul t .    

¶34 The ci r cui t  cour t  cor r ect l y bal anced t he 

phot ogr ammet r y evi dence agai nst  t he evi dence pr esent ed at  t r i al .   
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The cour t  consi der ed t he t wo wi t ness i dent i f i cat i ons at  t r i al  of  

Aver y as t he r obber .   Hamdan t est i f i ed t hat  bef or e he was shot ,  

he l ooked at  Aver y t wo t i mes f r om t wo t o t hr ee f eet  away.   

Hamdan i dent i f i ed Aver y as t he man who ki cked hi s cousi n and 

t hen st ood by t he door .   Hamdan' s t est i mony was cor r obor at ed by 

event s i n t he v i deo.   Whi l e Si mmons r ecant ed her  i dent i f i cat i on,  

t he c i r cui t  cour t  consi der ed t est i mony of  pol i ce of f i cer s t hat  

Si mmons i dent i f i ed Aver y i n pr i or  i nt er vi ews,  t hat  Si mmons knew 

Aver y f r om t he nei ghbor hood,  and t hat  Si mmons was f ear f ul  t o 

t est i f y agai nst  Aver y.   I n addi t i on,  Aver y pr ovi ded a det ai l ed 

conf essi on.   Aver y conf essed t o det ai l s of  t he r obber y t hat  wer e 

not  on t he vi deo.   He knew t he names or  ni cknames of  t he ot her  

r obber s,  and he t ol d pol i ce what  t he r obber s di d bef or e and 

af t er  t he r obber i es.   Aver y wr ot e an apol ogy and al so cal l ed hi s  

mot her  af t er  hi s conf essi on t o apol ogi ze t o her  t hat  he had 

" got t en i nvol ved. "   Whi l e t he vi deo was used at  t r i al ,  i t  was 

not  used t o i dent i f y Aver y.   I n f act ,  t he St at e speci f i cal l y 

asked t he j ur y not  t o i dent i f y Aver y f r om t he vi deo because i t  

was of  such poor  qual i t y.    

¶35 Aver y ' s def ense i ncl uded al i bi  wi t nesses and hi s own 

t est i mony r ecant i ng hi s conf ess i on.   The ci r cui t  cour t  not ed 

t hat  Aver y ' s at t or ney " di d an admi r abl e j ob at t acki ng t he 

ci r cumst ances of  t he conf essi on t o t he j ur y and t hey di dn' t  buy 

i t . "   Thr ee wi t nesses t est i f i ed t o seei ng Aver y at  Nor t h 

Di v i s i on Hi gh School  wat chi ng basket bal l  shor t l y bef or e t he 

Mal one' s r obber y.   Two ot her  wi t nesses t est i f i ed t hat  Aver y was 

at  home dur i ng t he t i me f r ame of  t he At t ar i  r obber y.   Aver y al so 
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t est i f i ed t o hi s wher eabout s dur i ng bot h r obber i es and t o why he 

r ecant ed hi s conf essi on.   The j ur y hear d al l  of  t hi s evi dence,  

and t hey st i l l  f ound hi m gui l t y.    

¶36 The St at e' s evi dence i n t hi s  case was f ar  st r onger  

t han t he St at e' s evi dence i n McCal l um,  Edmunds,  or  Pl ude.  I n 

t hose cases,  wher e t he cour t  af f or ded a new t r i al  based on newl y  

di scover ed evi dence,  t he newl y di scover ed evi dence st r uck at  t he 

hear t  of  t he St at e' s evi dence at  t r i al .   Qui t e unl i ke t hose 

cases,  t he phot ogr ammet r y evi dence her e does not  cr eat e a 

r easonabl e pr obabi l i t y  t hat  a j ur y,  l ooki ng at  t he ol d evi dence 

and t he newl y di scover ed evi dence,  woul d have a r easonabl e doubt  

as t o Aver y ' s gui l t .    

B.  I nt er est  of  Just i ce 

¶37 We al so concl ude t hat  Aver y i s not  ent i t l ed t o a new 

t r i al  i n t he i nt er est  of  j ust i ce because t he cont r over sy was 

f ul l y t r i ed even t hough t he j ur y di d not  hear  t he phot ogr ammet r y 

evi dence.  

¶38 The supr eme cour t  and t he cour t  of  appeal s may set  

asi de a convi ct i on t hr ough t he use of  our  di scr et i onar y r ever sal  

power s,  t hough t he ci r cui t  cour t  does not  have such 
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di scr et i onar y power s. 17  See St at e v.  Bur ns,  2011 WI  22,  ¶24,  332 

Wi s.  2d 730,  798 N. W. 2d 166;  St at e v.  Henl ey,  2010 WI  97,  ¶98,  

328 Wi s.  2d 544,  787 N. W. 2d 350.   However ,  such di scr et i onar y 

r ever sal  power  i s exer ci sed onl y i n " except i onal  cases. "   I d. ,  

¶25;  St at e v.  Hi cks,  202 Wi s.  2d 150,  161,  549 N. W. 2d 435 

( 1996) .   The power  t o gr ant  a new t r i al  i n t he i nt er est  of  

j ust i ce i s t o be exer ci sed " i nf r equent l y and j udi c i ousl y. "   

St at e v.  Ray,  166 Wi s.  2d 855,  874,  481 N. W. 2d 288 ( Ct .  App.  

1992) .   " Thi s cour t  appr oaches a r equest  f or  a new t r i al  wi t h 

gr eat  caut i on.   We ar e r el uct ant  t o gr ant  a new t r i al  i n t he 

                                                 
17 The St at e ar gues t hat  t he cour t  of  appeal s may not  

r ever se a cr i mi nal  convi ct i on i n t he i nt er est  of  j ust i ce on a 
mot i on made under  Wi s.  St at .  § 974. 06.   The St at e r el i es upon 
St at e v.  Al l en,  159 Wi s.  2d 53,  464 N. W. 2d 426 ( Ct .  App.  1990) .   
However ,  St at e v.  Ar mst r ong i s i nst r uct i ve on t hi s i ssue:  " we 
need not  deci de whet her  our  s t at ut or y power  i s const r ai ned 
accor di ng t o Al l en because t hi s cour t  has ' bot h i nher ent  power  
and expr ess st at ut or y aut hor i t y t o r ever se a j udgment  of  
convi ct i on and r emi t  a case f or  a new t r i al  i n t he i nt er est  of  
j ust i ce. ' "   2005 WI  119,  ¶113,  283 Wi s.  2d 639,  700 N. W. 2d 98 
( quot i ng St at e v.  Hi cks,  202 Wi s.  2d 150,  159,  549 N. W. 2d 435 
( 1996) ) .   " Thi s cour t  has r ecent l y r eaf f i r med t hat  our  i nher ent  
power  t o r ever se i n t he i nt er est  of  j ust i ce i s not  l i mi t ed t o a 
di r ect  appeal . "   St at e v.  Mal oney,  2006 WI  15,  ¶14,  288 
Wi s.  2d 551,  709 N. W. 2d 436.   The di scr et i onar y r ever sal  power  
of  t hi s cour t  and t he cour t  of  appeal s i s cot er mi nous.   
Ar mst r ong,  283 Wi s.  2d 639,  ¶113;  Vol l mer  v.  Luet y,  156 
Wi s.  2d 1,  17- 18,  456 N. W. 2d 797 ( 1990)  ( " [ W] e concl ude t hat ,  
because secs.  751. 06 and 752. 35,  St at s. ,  ar e i dent i cal ,  t he 
l egi s l at ur e di d not  i nt end f or  t he cour t  of  appeal s '  power  t o 
r ever se under  sec.  752. 35 t o be l ess t han t hat  of  t he supr eme 
cour t  under  sec.  751. 06. " ) .  
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i nt er est  of  j ust i ce.  .  .  . " 18  Ar mst r ong,  283 Wi s.  2d 639,  ¶114 

( c i t at i on omi t t ed) .    

¶39 The r eal  cont r over sy her e was f ul l y t r i ed.   To pr ove 

Aver y ' s gui l t ,  t he St at e pr esent ed evi dence i n t he f or m of  

eyewi t ness i dent i f i cat i ons,  of f i cer s '  t est i mony,  Aver y ' s 

conf essi on,  Aver y ' s wr i t t en apol ogy,  and Aver y ' s apol ogy t o hi s 

mot her  f or  get t i ng i nvol ved.    

¶40 Aver y pr esent ed an al i bi  def ense at  t r i al .   Thr ee 

wi t nesses t est i f i ed t o seei ng Aver y at  Nor t h Di v i s i on Hi gh 

School  wat chi ng basket bal l  shor t l y bef or e t he Mal one' s r obber y.   

Two ot her  wi t nesses t est i f i ed t hat  Aver y was at  home dur i ng t he 

t i me f r ame of  t he At t ar i  r obber y.   Aver y al so t est i f i ed t o hi s  

wher eabout s dur i ng bot h r obber i es and t o why he r ecant ed hi s 

conf essi on.   " The j ur or s had t he oppor t uni t y t o hear  al l  of  t hat  

evi dence and made t hei r  own cr edi bi l i t y  det er mi nat i on when t hey 

f ound hi m gui l t y. "   Aver y,  337 Wi s.  2d 560,  ¶58 ( Br ennan,  J. ,  

di ssent i ng) .    

¶41 Aver y ' s new phot ogr ammet r y evi dence does not  meet  t he 

st andar d set  f or t h i n Hi cks or  Ar mst r ong.   Cl ear l y,  i t  does not  

                                                 
18 Thi s cour t  may gr ant  a new t r i al  i n t he i nt er est  of  

j ust i ce ( 1)  whenever  " t he r eal  cont r over sy has not  been f ul l y 
t r i ed, "  or  ( 2)  whenever  " i t  i s  pr obabl e t hat  j ust i ce has f or  any  
r eason mi scar r i ed. "   Wi s.  St at .  § 751. 06.   Cases wher e t he r eal  
cont r over sy has not  been f ul l y t r i ed have gener al l y been l i mi t ed 
t o t wo si t uat i ons:  ( 1)  when t he j ur y was er r oneousl y deni ed t he 
oppor t uni t y t o hear  i mpor t ant  ev i dence bear i ng on an i mpor t ant  
i ssue i n t he case or  ( 2)  when t he j ur y had bef or e i t  evi dence 
not  pr oper l y admi t t ed t hat  " so c l ouded"  a cr uci al  i ssue t hat  i t  
may be f ai r l y sai d t hat  t he r eal  cont r over sy was not  t r i ed.   
Hi cks,  202 Wi s.  2d at  160.  
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" di scr edi t [ ]  one of  t he pi vot al  pi eces of  evi dence f or mi ng t he 

f oundat i on of  t he St at e' s case. "   Hi cks,  202 Wi s.  2d at  171.   I n 

Hi cks and Ar mst r ong,  t he St at e " asser t i vel y and r epet i t i vel y"  

used physi cal  evi dence t o pr ove a def endant ' s gui l t .   That  

speci f i c  evi dence l at er  t ur ned out  t o be ser i ousl y compr omi sed.   

See al so Mal oney,  288 Wi s.  2d 551,  ¶40 ( " [ U] nl i ke Hi cks and 

Ar mst r ong,  wher e t he newl y di scover ed evi dence compr omi sed 

evi dence on whi ch t he pr osecut i on r el i ed,  Mal oney has al l eged no 

f act s t hat  woul d subst ant i at e al l egat i ons t hat  evi dence on whi ch 

t he pr osecut i on r el i ed was compr omi sed. " ) .  

¶42 The vi deo was not  used at  t r i al  f or  i dent i f i cat i on 

pur poses.   Though t he j ur y saw t he vi deo of  t he Mal one' s 

r obber y,  t he St at e asked t he j ur y not  t o make i dent i f i cat i ons 

f r om t he vi deo because i t  was of  such poor  qual i t y.   We have no 

i ndi cat i on t hat  t he v i deo pl ayed any par t  i n t he j ur y ' s ver di ct .   

The St at e di d not  " asser t i vel y and r epet i t i vel y"  use t he vi deo 

of  t he Mal one' s r obber y t o pr ove Aver y ' s i dent i f i cat i on.   

Mor eover ,  t he phot ogr ammet r y evi dence does not  di scr edi t  t wo 

wi t ness i dent i f i cat i ons of  Aver y as t he r obber ,  Aver y ' s 

conf essi on,  hi s wr i t t en apol ogy,  or  hi s cal l  apol ogi z i ng t o hi s  

mot her  f or  get t i ng i nvol ved.   At  most ,  t he phot ogr ammet r y 

evi dence " chi p[ s]  away"  at  t he St at e' s case.   Hi cks,  202 

Wi s.  2d at  171.   

¶43 I n Hi cks,  t hi s cour t  gr ant ed t he def endant  a new t r i al  

i n t he i nt er est  of  j ust i ce when subsequent  DNA t est s r ef ut ed 

hai r  evi dence t he St at e pr esent ed r epeat edl y at  t r i al  as bei ng 

" consi st ent "  wi t h t he def endant ' s hai r .   I d.  at  153.   The hai r  
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evi dence at  t r i al  was cr i t i cal l y  i mpor t ant  t o t he St at e' s case.   

Hi cks was convi ct ed of  bur gl ar y,  r obber y,  and t wo count s of  

sexual  assaul t .   I d.  at  152.   At  t r i al ,  t he v i ct i m,  D. F. ,  

t est i f i ed t hat  she hear d a knock at  her  door ,  t hat  she saw a 

bl ack man st andi ng out si de,  t hat  t he man sai d he was her  

upst ai r s nei ghbor ,  t hat  he came i n t o use her  phone,  and t hat  he 

assaul t ed her .   I d.  at  152- 54.   D. F. ,  a whi t e f emal e,  had 

l i mi t ed v i sual  cont act  wi t h t he assai l ant ,  but  she pi cked Hi cks 

out  of  a l i neup t wo days af t er  t he assaul t .   I d.  at  154.  

¶44 Dur i ng t he i nvest i gat i on,  t he pol i ce f ound sever al  

hai r s i n D. F. ' s apar t ment .   I d.   One " Negr o"  head hai r  was f ound 

on D. F. ' s comf or t er ,  and f our  " Negr o"  pubi c hai r s wer e f ound i n 

t he vacuum sweepi ngs of  D. F. ' s apar t ment  appr ox i mat el y 15 days 

af t er  t he assaul t .   I d.   Dur i ng t r i al ,  an anal yst  t est i f i ed t hat  

f our  of  t he hai r s wer e " consi st ent "  wi t h Hi cks'  hai r ,  and one 

hai r  was " s i mi l ar "  t o Hi cks'  hai r .   I d.  at  154,  166.   

Addi t i onal l y,  a " Caucasi an"  head hai r  was f ound i nsi de t he pant s 

Hi cks was wear i ng when he was ar r est ed,  and t he anal yst  

t est i f i ed t hat  t hi s hai r  was " consi st ent "  wi t h D. F. ' s hai r .   I d.  

at  154.   The hai r s wer e not  t est ed f or  DNA.   I d.  at  155.    

¶45 The St at e' s t heor y at  t r i al  was t hat  al l  of  t he hai r s 

came f r om t he same per son,  Hi cks.   I d.  at  165- 66.   At  t r i al ,  t he 

St at e r el i ed heavi l y on t he hai r  evi dence and ar gued t hat  t he 

hai r  was " st r ong"  and " power f ul "  evi dence of  Hi cks'  gui l t .   I d.  

at  167.   I n i t s openi ng st at ement ,  t he St at e t ol d t he j ur y t hat  

hai r s f ound i n D. F. ' s apar t ment  wer e " consi st ent  wi t h t he hai r  

of  Ant hony Hi cks. "   I d.  at  165.   An anal yst  t est i f i ed t hat  t he 
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hai r s f ound at  t he cr i me scene wer e consi st ent  wi t h Hi cks'  hai r ,  

and,  over  obj ect i on,  an enl ar ged phot ogr aph of  t he hai r  evi dence 

was shown t o t he j ur y.   I d.  at  166.   The St at e ar gued t hat  " I  

don' t  see,  her e,  any pr ej udi ce,  except  f or  t he f act  t hat  i t ' s  

pr obat i ve.   And i t  ( t he hai r  evi dence)  i s pr obat i ve evi dence.   

That ' s f or  sur e! "   I d.  at  167.   Dur i ng c l osi ng ar gument ,  t he 

St at e agai n emphasi zed t hat  Hi cks shoul d be convi ct ed because 

t he hai r s " wer e compar ed and f ound consi st ent "  t o bot h Hi cks'  

hai r  and t he vi ct i m' s hai r .   I d.  at  167- 68.   

¶46 Hi cks'  def ense at  t r i al  was t hat  he had never  been i n 

D. F. ' s apar t ment .   I d.  at  163.   He pr esent ed al i bi  t est i mony but  

none f or  t he exact  t i me of  t he of f ense.   I d.  at  155.   The j ur y 

convi ct ed Hi cks.   I d.  at  152.    

¶47 Post convi ct i on,  an anal yst  conduct ed DNA t est s on t he 

f i ve hai r s.   I d.  at  156.   The DNA evi dence excl uded Hi cks as t he 

sour ce of  t wo of  t he hai r s.   I d.   The ot her  hai r s di d not  y i el d 

suf f i c i ent  DNA f or  anal ysi s.   I d.   Hi cks t hen br ought  a mot i on 

f or  a new t r i al  i n t he i nt er est  of  j ust i ce,  ar gui ng t hat  t he 

r eal  cont r over sy——whet her  he was t he man t hat  ent er ed D. F. ' s  

apar t ment  and assaul t ed her ——had not  been f ul l y t r i ed.   I d.  at  

157- 58.   The ci r cui t  cour t  r ej ect ed hi s ar gument .   I d.  at  152.   

The cour t  of  appeal s r ever sed,  gr ant i ng Hi cks a new t r i al ,  and 

t he St at e appeal ed t o t hi s cour t .   I d.  at  157.   

¶48 Thi s cour t  agr eed wi t h t he cour t  of  appeal s and 

concl uded t hat  i t  was an except i onal  case.   I d.  at  161.   " [ T] he 

j ur y di d not  hear  i mpor t ant  DNA evi dence t hat  bor e on an 

i mpor t ant  i ssue of  t he case, "  and " t he t est i mony t he j ur y hear d 
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wi t h r espect  t o t he hai r  as af f i r mat i ve pr oof  of  gui l t  was 

i nconsi st ent  wi t h what  t he l at er  DNA anal ysi s  r eveal ed,  t hus 

c l oudi ng t he cr uci al  i ssue of  i dent i f i cat i on. "   I d.   The cour t  

not ed:  

By i t sel f ,  t he f act  t hat  Hi cks obt ai ned post -
convi ct i on DNA evi dence mi ght  not  per suade us t o 
r emand t hi s mat t er  f or  a new t r i al  i n t he i nt er est  of  
j ust i ce.   The det er mi nat i ve f act or  i n t he pr esent  case 
i s t he f act  t hat  t he St at e asser t i vel y and 
r epet i t i vel y used hai r  evi dence t hr oughout  t he cour se 
of  t he t r i al  as af f i r mat i ve pr oof  of  Hi cks'  gui l t .   
The St at e went  t o gr eat  l engt hs t o est abl i sh t hat  t he 
hai r s f ound at  t he scene came f r om t he assai l ant .   I n 
openi ng and cl osi ng ar gument s,  t he St at e r el i ed 
heavi l y upon i t s  exper t ' s  opi ni on t hat  t he hai r s  f ound 
at  t he scene wer e consi st ent  wi t h known st andar ds 
pr ovi ded by Hi cks.   At  var i ous t i mes,  t he St at e 
r ef er r ed t o a ' mat ch'  bet ween t he hai r s,  t hus 
el evat i ng and hi ghl i ght i ng t he i mpor t ance of  t he hai r  
evi dence t o t he j ur y.  

The combi nat i on of  t hese t wo f act or s l eads us t o 
t he concl usi on t hat  t he r eal  cont r over sy was not  f ul l y  
t r i ed.  

I d.  at  164.   The DNA evi dence di d mor e t han " chi p away at  t he 

accumul at i on of  evi dence pr oduced by t he St at e t o pr ove gui l t .   

The DNA t est  r esul t ,  i n conj unct i on wi t h D. F. ' s t est i mony about  

t he sour ce of  t he Negr o hai r s i n her  apar t ment ,  di scr edi t s one 

of  t he pi vot al  pi eces of  evi dence f or mi ng t he f oundat i on of  t he 

St at e' s case. "   I d.  at  171.   Such i s not  t he case wi t h r espect  

t o Aver y ' s phot ogr ammet r y evi dence.    

¶49 Si mi l ar  t o Hi cks,  i n Ar mst r ong,  t he St at e used 

physi cal  evi dence f or cef ul l y dur i ng t he t r i al  t o pr ove t hat  

Ar mst r ong was gui l t y of  t he sexual  assaul t  and mur der  of  Char i se 

Kamps.   283 Wi s.  2d 639,  ¶¶87- 89.   Lat er  t est s di spr oved 
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Ar mst r ong as t he sour ce of  t wo hai r s and semen f ound near  t he 

body,  and he br ought  a mot i on f or  a new t r i al  i n t he i nt er est  of  

j ust i ce based on t he DNA evi dence.   I d. ,  ¶¶94- 95.    

¶50 The St at e' s case agai nst  Ar mst r ong consi st ed of  f i ve 

par t s:  

( 1)  t hat  Ar mst r ong coul d not  have been at  Kamps'  
apar t ment  bef or e her  mur der ;  ( 2)  t wo wi t nesses made 
obser vat i ons t hat  pl aced Ar mst r ong at  Kamps'  apar t ment  
ar ound t he t i me she was mur der ed;  ( 3)  physi cal  
evi dence concl usi vel y and i r r ef ut abl y est abl i shed 
Ar mst r ong' s gui l t ,  i ncl udi ng ( a)  a f i nger pr i nt  
i dent i f i ed as Ar mst r ong' s f ound on a wat er  bong i n 
Kamps'  apar t ment ;  ( b)  semen st ai ns on t he vi ct i m' s 
bat hr obe t hat  came f r om a s i mi l ar  secr et or  t ype as 
Ar mst r ong;  ( c)  f our  head hai r s f ound i n t he apar t ment  
char act er i zed by t he St at e' s exper t  as " consi st ent "  
and " s i mi l ar "  t o Ar mst r ong' s;  ( d)  t r aces of  bl ood 
under neat h Ar mst r ong' s f i nger nai l s and t oenai l s 
det ect ed t he eveni ng f ol l owi ng t he mur der ;  ( 4)  
Ar mst r ong had a r omant i c i nt er est  i n Kamps t hat  she 
di d not  r et ur n;  and ( 5)  Ar mst r ong pai d Kamps $400 i n 
r epayment  of  a debt  and f ol l owi ng her  mur der ,  t he $400 
coul d not  be f ound i n her  apar t ment ,  whi l e Ar mst r ong 
made a $315 cash deposi t  t he next  day.  

I d. ,  ¶8.    

¶51 Cr i t i cal  t o t he St at e' s case and t he convi ct i on was 

cer t ai n physi cal  evi dence.   Ar mst r ong' s f i nger pr i nt  was f ound on 

a bong i n Kamps'  apar t ment .   I d. ,  ¶64.   A r obe next  t o Kamps'  

body t est ed pos i t i ve f or  semen,  and t he semen was consi st ent  

wi t h a t ype- A secr et or .   I d. ,  ¶65.   An anal yst  t est i f i ed t hat  

Ar mst r ong,  as wel l  as 80 per cent  of  t he popul at i on,  ar e t ype- A 

secr et or s.   I d.   The St at e al so pr esent ed evi dence t hat  

Ar mst r ong had bl ood under neat h hi s f i nger nai l s and t oenai l s 

wi t hi n a day af t er  t he mur der .   I d. ,  ¶¶68- 69.   Fi nal l y,  t he 



No.  2010AP1952   

 

30 
 

St at e pr esent ed hai r  evi dence.   Pol i ce r ecover ed a t ot al  of  f i ve 

hai r s,  al l  head hai r s,  t hat  wer e " consi st ent "  wi t h Ar mst r ong' s  

hai r .   I d. ,  ¶¶80- 83.   The hai r s  wer e r ecover ed f r om t he bat hr obe 

bel t  dr aped over  Kamps'  body,  t he bat hr oom,  t he bodi l y f l ui d 

ar ound Kamps'  body,  and t he f an.   I d.    

¶52 Si mi l ar  t o Hi cks,  t he St at e used t he physi cal  ev i dence 

" asser t i vel y and r epet i t i vel y as af f i r mat i ve pr oof  of  

Ar mst r ong' s gui l t . "   I d. ,  ¶139.   Dur i ng c l osi ng ar gument s,  t he 

St at e emphasi zed t he physi cal  evi dence and st at ed:  " Ther e was 

physi cal  evi dence at  t he scene.   Physi cal  evi dence t o 

demonst r at e concl usi vel y t hat  Ral ph Ar mst r ong i s t he per son who 

mur der ed Char i se Kamps.   Ther e i s al so physi cal  evi dence on 

Ral ph Ar mst r ong t hat  t i es hi m pr eci sel y wi t h t he scene of  t he 

cr i me. "   I d. ,  ¶140.   The St at e t ol d t he j ur y t hat  " [ t ] wo of  t he 

def endant ' s hai r s"  wer e on t he bat hr obe bel t  acr oss Kamps'  body.   

I d. ,  ¶142.   The St at e f ur t her  ar gued t hat  semen f r om a t ype- A 

secr et or ,  l i ke Ar mst r ong,  was f ound on t he bat hr obe next  t o 

Kamps'  body.   I d. ,  ¶144.   The St at e t ol d t he j ur y t hat  " t her e 

was bl ood under  ever y f i nger nai l ,  ever y s i ngl e one.   That  was 

Char i se Kamps'  bl ood. "   I d. ,  ¶143.    

¶53 I n Ar mst r ong,  t he St at e " f l aunt ed power f ul  concl usi ons 

bef or e t he j ur y t hat  t he physi cal  evi dence concl usi vel y and 

i r r evocabl y est abl i shed Ar mst r ong as t he mur der er . "   I d. ,  ¶154.   

The new evi dence di d mor e t han " ' chi p away' "  at  t he accumul at i on 

of  t he St at e' s case,  i t  " ' di scr edi t [ ed]  one of  t he pi vot al  

pi eces of  pr oof  f or mi ng t he ver y f oundat i on of  t he St at e' s 

case. ' "   I d. ,  ¶155 ( quot i ng Hi cks,  202 Wi s.  2d at  171) .   Such i s  
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not  t he case wi t h r espect  t o Aver y ' s new phot ogr ammet r y 

evi dence.    

¶54 I n t he case at  i ssue,  Aver y ar gues t hat  t he r eal  

cont r over sy of  hi s i nvol vement  i n t he r obber i es was not  f ul l y  

t r i ed because t he j ur y was pr ecl uded f r om hear i ng t he 

phot ogr ammet r y evi dence dur i ng t he t r i al .   Aver y ar gues t hat  we 

shoul d af f i r m t he cour t  of  appeal s and gr ant  hi m a new t r i al  i n 

t he i nt er est  of  j ust i ce.   

¶55 The St at e ar gues t hat  t hi s case,  unl i ke Hi cks and 

Ar mst r ong,  i s not  a t r ul y except i onal  one.   We agr ee.   The cour t  

of  appeal s er r oneousl y exer ci sed i t s di scr et i on by gr ant i ng a 

new t r i al  i n t he i nt er est  of  j ust i ce wi t hout  under t aki ng any 

anal ysi s t o det er mi ne t hat  t hi s was such an except i onal  case. 19   

                                                 
19 Whi l e t he cour t  of  appeal s need not  necessar i l y  use t he 

wor d " except i onal "  i n i t s anal ysi s,  i t  does have an obl i gat i on 
t o anal yze why a case i s so except i onal  t o war r ant  a new t r i al  
i n t he i nt er est  of  j ust i ce.   I n ot her  wor ds,  t he cour t  of  
appeal s er r oneousl y exer ci sed i t s di scr et i on by gr ant i ng a new 
t r i al  i n t he i nt er est  of  j ust i ce wi t hout  pr oper l y anal yzi ng why 
t hi s was such an except i onal  case.   The cour t  of  appeal s '  
anal ysi s seems t o s i mpl y r est at e t he i nt er est  of  j ust i ce t est :   
" The j ur y was pr ecl uded f r om hear i ng phot ogr ammet r y evi dence 
because,  at  t he t i me of  t r i al ,  t he speci f i c  t echni que t o 
suf f i c i ent l y enhance t he vi deo sur vei l l ance evi dence di d not  
exi st .   We concl ude,  as a r esul t ,  t hat  t he r eal  cont r over sy of  
whet her  Aver y was act ual l y i nvol ved i n t he r obber i es was not  
f ul l y  t r i ed. "   Aver y,  337 Wi s.  2d 560,  ¶45.   The cour t  of  
appeal s never  anal yzed whet her  t he j ur y was er r oneousl y deni ed 
t he oppor t uni t y  t o hear  i mpor t ant  evi dence bear i ng on an 
i mpor t ant  i ssue i n t he case,  or  whet her  t he j ur y had bef or e i t  
evi dence not  pr oper l y admi t t ed t hat  so c l ouded a cr uci al  i ssue 
t hat  i t  may be f ai r l y sai d t hat  t he r eal  cont r over sy was not  
f ul l y  t r i ed.   See Hi cks,  202 Wi s.  2d at  160.  
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¶56 I n bot h Hi cks and Ar mst r ong,  t he r eal  cont r over sy was 

not  f ul l y  t r i ed.   I n Hi cks,  t he new DNA t est s al one wer e not  

enough t o gr ant  a new t r i al ,  but  i t  was t he combi nat i on of  t he 

new evi dence wi t h t he St at e' s r el i ance on t hat  speci f i c  evi dence 

at  t r i al  t hat  made t he case so except i onal  t o war r ant  a new 

t r i al  i n t he i nt er est  of  j ust i ce.   202 Wi s.  2d at  164.   The same 

cannot  be sai d wi t h r espect  t o Aver y ' s t r i al .   The j ur y saw t he 

vi deo,  and i t  di d not  hear  t he phot ogr ammet r y evi dence.   

However ,  we cannot  say t hat  t he phot ogr ammet r y evi dence 

di scr edi t s a pi vot al  pi ece of  evi dence pr esent ed t o t he j ur y 

such t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed.   The St at e 

di d not  meani ngf ul l y r el y on t he vi deo at  t r i al  and i t  cer t ai nl y  

di d not  do so wi t h r espect  t o t he i ssue of  i dent i f i cat i on.  

¶57 A new t r i al  i s  not  war r ant ed ever y t i me new t echnol ogy 

af f ect s evi dence admi t t ed at  an ear l i er  t r i al :  

I t  st r ai ns t he meani ng of  ' f ul l y  t r i ed'  t o suggest  
t hat  [ a]  case was not  f ul l y  t r i ed because t he 
sci ent i f i c  bases f or  physi cal  evi dence set  f or t h i n 
t he t r i al  wer e onl y st at e- of - t he- ar t  at  t he t i me of  
t he t r i al ,  but  not  st at e- of - t he- ar t  at  pr esent .   Usi ng 
t he maj or i t y ' s st andar d,  t he r eal  cont r over sy can 
never  be f ul l y t r i ed because sci ent i f i c  advances i n 
evi dence gat her i ng and anal ysi s wi l l  cont i nue t o 
i mpr ove.  

Ar mst r ong,  283 Wi s.  2d 639,  ¶188 ( Roggensack,  J. ,  di ssent i ng) .    

The j udi c i al  syst em has l i mi t ed r esour ces,  and j udi c i al  pol i cy  

f avor s f i nal i t y of  convi ct i ons.   See Love,  284 Wi s.  2d 111,  ¶58 

( Pr osser ,  J. ,  di ssent i ng) .   I n a t r ul y except i onal  case,  t hose 

i nt er est s do not  t r ump t he def endant ' s i nt er est  i n havi ng t he 
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r eal  cont r over sy f ul l y  t r i ed.   However ,  t hi s i s not  such an 

except i onal  case.    

¶58 Aver y ' s phot ogr ammet r y evi dence does not  di scr edi t  a 

pi vot al  pi ece of  evi dence t hat  t he St at e used " asser t i vel y and 

r epet i t i vel y"  at  t r i al  t o pr ove Aver y ' s gui l t .   Hi cks,  202 

Wi s.  2d at  165,  171- 72.   The phot ogr ammet r y evi dence,  at  most ,  

mer el y " chi p[ s]  away"  at  t he St at e' s case.   I d.  at  171.   Thus,  

t he r eal  cont r over sy was f ul l y t r i ed.   Thi s i s not  an 

except i onal  case t hat  war r ant s gr ant i ng Aver y a new t r i al  i n t he 

i nt er est  of  j ust i ce.    

I V.  CONCLUSI ON 

¶59 We concl ude t hat  t her e i s not  a r easonabl e pr obabi l i t y  

t hat  a j ur y,  l ooki ng at  bot h t he evi dence pr esent ed at  t r i al  and 

t he new di gi t al  phot ogr ammet r y evi dence,  woul d have a r easonabl e 

doubt  as t o Aver y ' s gui l t .   We al so concl ude t hat  t he cour t  of  

appeal s er r oneousl y exer ci sed i t s di scr et i on when i t  f ai l ed t o 

pr oper l y anal yze whet her  t hi s  was an except i onal  case t hat  

ent i t l ed Aver y t o a new t r i al  i n t he i nt er est  of  j ust i ce.   Aver y 

i s not  ent i t l ed t o a new t r i al  i n t he i nt er est  of  j ust i ce 

because t he cont r over sy was f ul l y t r i ed even t hough t he j ur y di d 

not  hear  t he phot ogr ammet r y evi dence.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.     
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¶60 DAVI D T.  PROSSER,  J.    (concurring).  Thi s case 

pr esent s an i mpor t ant  i ssue of  st at ut or y const r uct i on af f ect i ng 

post convi ct i on r evi ew.   I f  t he cour t  appr oves t he appl i cat i on of  

Wi s.  St at .  §§ 751. 06 or  752. 35 t o post convi ct i on mot i ons under  

Wi s.  St at .  § 974. 06,  i t  wi l l  ser i ousl y j eopar di ze t he hi gh 

st andar ds and f i nal i t y i n § 974. 06.   I  wr i t e separ at el y t o 

expr ess t hi s concer n.  

I  

¶61 Two st at ut es,  Wi s.  St at .  § 751. 061 and Wi s.  St at .  

§ 752. 35, 2 gi ve t he supr eme cour t  and t he cour t  of  appeal s,  

                                                 
1 Wi sconsi n St at .  § 751. 06 r eads as f ol l ows:  

Di scr et i onar y r ever sal .  I n an appeal  i n t he 
supr eme cour t ,  i f  i t  appear s f r om t he r ecor d t hat  t he 
r eal  cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  
i s  pr obabl e t hat  j ust i ce has f or  any r eason 
mi scar r i ed,  t he cour t  may r ever se t he j udgment  or  
or der  appeal ed f r om,  r egar dl ess of  whet her  t he pr oper  
mot i on or  obj ect i on appear s i n t he r ecor d,  and may 
di r ect  t he ent r y of  t he pr oper  j udgment  or  r emi t  t he 
case t o t he t r i al  cour t  f or  t he ent r y of  t he pr oper  
j udgment  or  f or  a new t r i al ,  and di r ect  t he maki ng of  
such amendment s i n t he pl eadi ngs and t he adopt i on of  
such pr ocedur e i n t hat  cour t ,  not  i nconsi st ent  wi t h 
st at ut es or  r ul es,  as ar e necessar y t o accompl i sh t he 
ends of  j ust i ce.  

2 Wi sconsi n St at .  § 752. 35 r eads as f ol l ows:  

Di scr et i onar y r ever sal .  I n an appeal  t o t he cour t  
of  appeal s,  i f  i t  appear s f r om t he r ecor d t hat  t he 
r eal  cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  
i s  pr obabl e t hat  j ust i ce has f or  any r eason 
mi scar r i ed,  t he cour t  may r ever se t he j udgment  or  
or der  appeal ed f r om,  r egar dl ess of  whet her  t he pr oper  
mot i on or  obj ect i on appear s i n t he r ecor d and may 
di r ect  t he ent r y of  t he pr oper  j udgment  or  r emi t  t he 
case t o t he t r i al  cour t  f or  ent r y of  t he pr oper  
j udgment  or  f or  a new t r i al ,  and di r ect  t he maki ng of  
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r espect i vel y,  " di scr et i onar y r ever sal "  aut hor i t y on appeal .   

Bot h appel l at e cour t s may " r ever se t he j udgment  or  or der  

appeal ed f r om, "  " di r ect  t he ent r y of  t he pr oper  j udgment , "  or  

r emi t  t he case t o t he t r i al  cour t  f or  t he ent r y of  t he pr oper  

j udgment  or  f or  a new t r i al ,  " i f  i t  appear s f r om t he r ecor d t hat  

t he r eal  cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  i s  

pr obabl e t hat  j ust i ce has f or  any r eason mi scar r i ed. "   Wi s.  

St at .  §§ 751. 06,  752. 35.  

¶62 Ther e i s no di sput e t hat  t he t wo st at ut es appl y i n a 

di r ect  appeal  f r om a j udgment  of  convi ct i on and/ or  a di r ect  

appeal  f r om t he deni al  of  a post convi ct i on mot i on under  Wi s.  

St at .  § 974. 02.   The quest i on i n di sput e i s whet her  t he t wo 

st at ut es appl y i n a col l at er al  at t ack——t hat  i s,  i n an appeal  

f r om a post convi ct i on mot i on under  Wi s.  St at .  § 974. 06.   A " yes"  

answer  wi l l  under mi ne t hi s cour t ' s  deci s i ons i n St at e v.  

Escal ona- Nar anj o,  185 Wi s.  2d 168,  517 N. W. 2d 157 ( 1994) ,  and 

St at e v.  Lo,  2003 WI  107,  264 Wi s.  2d 1,  665 N. W. 2d 756.    

I I  

¶63 The l anguage f ound i n Wi s.  St at .  § 751. 06 f i r st  

appear ed i n t he Wi sconsi n St at ut es i n 1913.   See ch.  214,  Laws 

of  1913. 3  I n t he 1925 st at ut es,  t he l anguage i s l ocat ed i n Wi s.  

                                                                                                                                                             
such amendment s i n t he pl eadi ngs and t he adopt i on of  
such pr ocedur e i n t hat  cour t ,  not  i nconsi st ent  wi t h 
st at ut es or  r ul es,  as ar e necessar y t o accompl i sh t he 
ends of  j ust i ce.  

3  Sect i on 1.   Ther e i s added t o t he st at ut es a new 
sect i on t o r ead:  Sect i on 2405m.   I n any act i on or  
pr oceedi ng br ought  t o t he supr eme cour t  by appeal  or  
wr i t  of  er r or ,  i f  i t  shal l  appear  t o t hat  cour t  f r om 
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St at .  § 251. 09.   See ch.  4,  Laws of  1925.   Thi s st at ut e was 

r enumber ed as Wi s.  St at .  § 751. 06 i n § 76,  ch.  187,  Laws of  

1977,  and al so was amended t o r ead:  

 751. 06.  Di scr et i onar y r ever sal .   I n an appeal  i n 
t he supr eme cour t ,  i f  i t  appear s f r om t he r ecor d t hat  
t he r eal  cont r over sy has not  been f ul l y t r i ed,  or  t hat  
i t  i s  pr obabl e t hat  j ust i ce has f or  any r eason 
mi scar r i ed,  t he cour t  may r ever se t he j udgment  or  
or der  appeal ed f r om,  r egar dl ess of  whet her  t he pr oper  
mot i on or  obj ect i on appear s i n t he r ecor d,  and may 
di r ect  t he ent r y of  t he pr oper  j udgment  or  r emi t  t he 
case t o t he t r i al  cour t  f or  t he ent r y of  t he pr oper  
j udgment  or  f or  a new t r i al ,  and di r ect  t he maki ng of  
such amendment s i n t he pl eadi ngs and t he adopt i on of  
such pr ocedur e i n t hat  cour t ,  not  i nconsi st ent  wi t h 
st at ut es or  r ul es,  as ar e necessar y t o accompl i sh t he 
ends of  j ust i ce.  

§ 76,  ch.  187,  Laws of  1977.  

¶64 Wi sconsi n St at .  § 752. 35 was cr eat ed by § 112,  ch.  

187,  Laws of  1977,  t o accommodat e t he newl y cr eat ed cour t  of  

appeal s.  

                                                                                                                                                             
t he r ecor d,  t hat  t he r eal  cont r over sy has not  been 
f ul l y t r i ed,  or  t hat  i t  i s  pr obabl e t hat  j ust i ce has 
f or  any r eason mi scar r i ed,  t he supr eme cour t  may i n 
i t s di scr et i on r ever se t he j udgment  or  or der  appeal ed 
f r om,  r egar dl ess of  t he quest i on whet her  pr oper  
mot i ons,  obj ect i ons,  or  except i ons appear  i n t he 
r ecor d or  not ,  and may al so,  i n case of  r ever sal ,  
di r ect  t he ent r y of  t he pr oper  j udgment  or  r emi t  t he 
case t o t he t r i al  cour t  f or  a new t r i al ,  and di r ect  
t he maki ng of  such amendment s i n t he pl eadi ngs and t he 
adopt i on of  such pr ocedur e i n t hat  cour t ,  not  
i nconsi st ent  wi t h t he st at ut es gover ni ng l egal  
pr ocedur e,  as shal l  be deemed necessar y t o accompl i sh 
t he ends of  j ust i ce.   

§ 1,  ch.  214,  Laws of  1913.  
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¶65 Sever al  obser vat i ons shoul d be made about  t hese t wo 

st at ut es.  

¶66 Fi r st ,  bot h st at ut es ar e unquest i onabl y i nt ended t o 

appl y t o c i v i l  cases as wel l  as cr i mi nal  cases.   See Hami l t on v.  

St at e,  171 Wi s.  203,  209,  176 N. W.  773 ( 1920)  ( c i t i ng § 2405m,  

supr eme cour t  f ound i t  " i mpossi bl e"  t o say t he r eal  cont r over sy 

was t r i ed bef or e a j ur y) ;  Gi l l et t  v.  Fl anner - St eger  Land & 

Lumber  Co. ,  159 Wi s.  578,  583- 84,  150 N. W.  987 ( 1915)  ( c i t i ng 

§ 2405m,  supr eme cour t  r ever sed negl i gence j udgment ) ;  Gr aber  v.  

Dul ut h S.  Shor e & At l .  Ry.  Co. ,  159 Wi s.  414,  422,  150 N. W.  489 

( 1915)  ( c i t i ng § 2405m,  supr eme cour t  st at ed t hat  st at ut e 

pr ovi des gr ounds t o r ever se a c i v i l  j udgment ) ;  Root  v.  Saul ,  

2006 WI  App 106,  ¶1,  293 Wi s.  2d 364,  718 N. W. 2d 197 ( c i t i ng 

Wi s.  St at .  § 752. 35,  cour t  of  appeal s r ever sed and r emanded f or  

a new t r i al  when t he j ur y was not  pr oper l y i nst r uct ed i n 

per sonal  i nj ur y case) ;  St at e v.  Pet er s,  2002 WI  App 243,  ¶¶1- 2,  

258 Wi s.  2d 148,  653 N. W. 2d 300 ( exer ci s i ng i t s di scr et i onar y 

r ever sal  power  under  § 752. 35,  cour t  of  appeal s r ever sed and 

r emanded f or  a new t r i al  i n a homi ci de case) .   Consequent l y,  t he 

anal ysi s of  t hese st at ut es i n one cont ext  i s  l i kel y t o have 

i mpl i cat i ons i n t he ot her  cont ext .    

¶67 For  exampl e,  i f  t he t wo st at ut es may be used f or  

col l at er al  at t acks i n cr i mi nal  cases,  t hey shoul d be avai l abl e 

f or  col l at er al  at t acks i n c i v i l  cases as wel l .  

¶68 Gr af f  v.  Roop,  7 Wi s.  2d 603,  97 N. W. 2d 393 ( 1959) ,  

suggest s ot her wi se.   I n Gr af f ,  t he cour t  consi der ed an appeal  
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f r om an or der  i n a mandamus act i on denyi ng a mot i on f or  a new 

t r i al .   The cour t  sai d:  

 The appel l ant  has mi sconcei ved t he basi s on whi ch 
t hi s cour t  wi l l  exer ci se i t s di scr et i onar y r ever sal  
power  under  sec.  251. 09,  St at s.   Thi s sect i on was not  
i nt ended t o br i ng bef or e t he cour t  i ssues whi ch shoul d 
have been r ai sed by appeal  f r om t he j udgment  i nvol v i ng 
such i ssues.   The sect i on pr esupposes a t i mel y appeal  
f r om a j udgment  i nvol v i ng t he i ssues and shoul d not  be 
t he basi s of  abr ogat i ng or  r ender i ng i noper at i ve t he 
t i me wi t hi n whi ch an appeal  must  be t aken under  sec.  
274. 01.   I n t he exer ci se of  i t s  di scr et i onar y power  t o 
r ever se,  t he cour t  can di sr egar d t he f ai l ur e t o make 
pr oper  mot i ons,  obj ect i ons,  or  except i ons bef or e t he 
t r i al  cour t ,  but  i n such i nst ances t her e i s a j udgment  
pr oper l y on r evi ew bef or e t he cour t .  

I d.  at  606 ( emphasi s added)  ( c i t at i on omi t t ed) .  

¶69 I n my vi ew,  bot h st at ut es pr esuppose a t i mel y appeal ,  

so t hat  di scr et i onar y r ever sal  i s  par t  of  a di r ect  appeal .   I f  

t hi s wer e not  t r ue,  t he cour t  woul d have t o manuf act ur e t i me 

l i mi t at i ons f or  use of  t he t wo st at ut es unl ess i t  wer e t o 

det er mi ne t hat  t he st at ut es have no t i me l i mi t at i ons.  

¶70 Second,  i f  t he st at ut es ar e not  t i ed t o a di r ect  

appeal ,  t he cour t  of  appeal s wi l l  l i kel y be asked,  sooner  or  

l at er ,  t o vacat e or  over r ul e a publ i shed deci s i on i t  made on 

di r ect  appeal  when t he new appeal  i s  par t  of  a col l at er al  at t ack 

on t he chal l enged j udgment .   The cour t  of  appeal s mi ght  even be 

asked t o over r ul e a deci s i on of  t he supr eme cour t .  

¶71 I n Cook v.  Cook,  208 Wi s.  2d 166,  560 N. W. 2d 246 

( 1997) ,  however ,  t hi s cour t  hel d t hat  " [ t ] he supr eme cour t  i s 

t he onl y st at e cour t  wi t h t he power  t o over r ul e,  modi f y or  

wi t hdr aw l anguage f r om a pr evi ous supr eme cour t  case.  .  .  .   
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[ O] nl y t he supr eme cour t  .  .  .  has t he power  t o over r ul e,  modi f y 

or  wi t hdr aw l anguage f r om a publ i shed opi ni on of  t he cour t  of  

appeal s. "   I d.  at  189- 90.  

¶72 Cook pr obl ems ar e avoi ded by conf i ni ng appl i cat i on of  

t he t wo st at ut es t o di r ect  appeal s.  

¶73 Thi r d,  bot h st at ut es ar e ent i t l ed " Di scr et i onar y 

Rever sal . "   Bot h st at ut es gi ve an appel l at e cour t  aut hor i t y t o 

" r ever se t he j udgment  or  or der  appeal ed f r om. "   ( Emphasi s 

added. )   The wor ds " r ever se"  and " r ever sal "  i mpl y a di r ect  

appeal  because i t  i s  possi bl e t o r ever se a " j udgment "  i n a 

di r ect  appeal  but  i t  i s  not  possi bl e t o " r ever se"  a " j udgment "  

i n an appeal  f r om an or der  denyi ng a mot i on under  Wi s.  St at .  

§ 974. 06. 4  The cour t  of  appeal s i n St at e v.  Gi l ber t  Al l en,  159 

Wi s.  2d 53,  55–56,  464 N. W. 2d 426 ( Ct .  App.  1990) ,  r ecogni zed 

t hi s l i mi t at i on i n Wi s.  St at .  § 752. 35:  

Our  power  of  di scr et i onar y r ever sal  under  sec.  
752. 35,  St at s. ,  may be exer ci sed onl y i n di r ect  
appeal s f r om j udgment s or  or der s.  .  .  .   When an 
appeal  i s  t aken f r om an unsuccessf ul  col l at er al  at t ack 
under  sec.  974. 06,  St at s. ,  agai nst  a j udgment  or  
or der ,  t hat  j udgment  or  or der  i s not  bef or e us.   Al l  
t hat  i s  bef or e us i s an or der  whi ch r ef uses t o vacat e 
and set  t he j udgment  of  convi ct i on asi de or  t o gr ant  a 
new t r i al  or  t o cor r ect  a sent ence.   Sect i on 752. 35 
does not  per mi t  us t o go behi nd a sec.  974. 06 or der  t o 
r each t he j udgment  of  convi ct i on.    

                                                 
4 Wi sconsi n St at .  § 974. 06( 7)  pr ovi des t hat ,  " An appeal  may 

be t aken f r om t he or der  ent er ed on t he mot i on as f r om a f i nal  
j udgment . "   ( Emphasi s added. )   Thi s does not  mean,  however ,  t hat  
t he " or der "  under  § 974. 06 i s t he same as a " j udgment "  under  t he 
t wo di scr et i onar y r ever sal  st at ut es.  
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¶74 Four t h,  bot h st at ut es expl ai n t hat  t he r espect i ve 

appel l at e cour t s have di scr et i onar y r ever sal  aut hor i t y 

" r egar dl ess of  whet her  t he pr oper  mot i on or  obj ect i on appear s i n 

t he r ecor d. "   Wi s.  St at .  §§ 751. 06,  752. 35.   Thi s l anguage 

speci f i cal l y over r i des st at ut or y and common l aw r ul es on wai ver  

or  f or f ei t ur e of  obj ect i ons.   See St at e v.  Schumacher ,  144 

Wi s.  2d 388,  401,  424 N. W. 2d 672 ( 1988) .   Agai n,  di scr et i onar y 

r ever sal  may be i nvol ved on di r ect  appeal .   I t  i s  l ess l i kel y 

t hat  di scr et i onar y r ever sal  may be used i n a col l at er al  

pr oceedi ng because t her e i s no st at ut or y l anguage i nvi t i ng i t s 

use af t er  appeal  i n a col l at er al  pr oceedi ng.  

¶75 Fi f t h,  t her e ar e t wo di st i nct  avenues f or  r el i ef  i n 

t he di scr et i onar y r ever sal  st at ut es:  ( 1)  t he r eal  cont r over sy 

has not  been f ul l y t r i ed,  and ( 2)  i t  i s  pr obabl e t hat  j ust i ce 

has f or  any r eason mi scar r i ed.   The second avenue——and onl y t he 

second avenue——r equi r es t he appel l at e cour t  t o det er mi ne " t hat  

t her e woul d be a subst ant i al  pr obabi l i t y  t hat  a di f f er ent  r esul t  

woul d be l i kel y  on r et r i al . "   I d.  ( c i t i ng St at e v.  Wyss,  124 

Wi s.  2d 681,  741,  370 N. W. 2d 745 ( 1985) ) ;  see al so Mor den v.  

Cont ' l  AG,  2000 WI  51,  ¶95,  235 Wi s.  2d 325,  611 N. W. 2d 659 

( c i t i ng Gar ci a v.  St at e,  73 Wi s.  2d 651,  654,  245 N. W. 2d 654 

( 1976) ;  and Vol l mer  v.  Luet y,  156 Wi s.  2d 1,  16- 17,  19,  456 

N. W. 2d 797 ( 1990) ) .   Thus,  i f  t he di scr et i onar y r ever sal  

st at ut es wer e per mi t t ed t o be used i n col l at er al  at t acks t o 

r ever se j udgment s,  t hey coul d be used i n s i t uat i ons wher e t her e 

was no per cei ved pr obabi l i t y  of  a di f f er ent  r esul t  on r et r i al .   
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I s t her e any evi dence t o suggest  t hat  t he l egi s l at ur e i nt ended 

such a r esul t ? 

I I I  

¶76 Havi ng exami ned why Wi s.  St at .  §§ 751. 06 and 752. 35 

ar e not  consi st ent  wi t h col l at er al  at t ack,  I  t ur n t o Wi s.  St at .  

§ 974. 06 t o show why i t  does not  mesh wi t h t he t wo 

" di scr et i onar y r ever sal "  st at ut es.    

¶77 Wi sconsi n St at .  § 974. 06 was cr eat ed by t he 

l egi s l at ur e i n 1969. 5  The hi st or y of  t he st at ut e i s di scussed i n 

Escal ona- Nar anj o,  185 Wi s.  2d at  176–78,  181–82,  and Lo,  264 

Wi s.  2d 1,  ¶¶16–22.   See al so Angel a B.  Bar t el l ,  Comment ,  

Wi sconsi n Post  Convi ct i on Remedi es——Habeas Cor pus:  Past ,  Pr esent  

and Fut ur e,  1970 Wi s.  L.  Rev.  1145;  Heat her  M.  Hunt ,  Not e,  St at e 

v.  Escal ona- Nar anj o:  A Li mi t at i on on Cr i mi nal  Appeal s i n 

Wi sconsi n?,  1997 Wi s.  L.  Rev.  207.   For  a gener al  di scussi on of  

t he pr ocedur e under  Wi s.  St at .  § 974. 06,  see Howar d B.  

Ei senber g,  Post - Convi ct i on Remedi es i n t he 1970' s,  56 Mar q.  L.  

Rev.  69,  78–83 ( 1972) .  

¶78 " Wi t h t he except i on of  subsect i on ( 4) ,  [ Wi s.  St at .  

§]  974. 06 i s a di r ect  adapt at i on of  28 U. S. C.  sec.  2255. "   

Escal ona- Nar anj o,  185 Wi s.  2d at  176 ( f oot not es omi t t ed) .   But  

" t he l anguage of  § 974. 06( 4)  was adapt ed f r om sect i on 8 [ Wai ver  

of  or  Fai l ur e t o Asser t  Cl ai ms]  of  t he 1966 [ Uni f or m Post -

Convi ct i on Pr ocedur e Act ] ,  even t hough t he UPCPA was not  adopt ed 

                                                 
5 The l egi s l at ur e cr eat ed Wi s.  St at .  § 974. 06 i n § 63,  ch.  

255,  Laws of  1969,  ef f ect i ve Jul y 1,  1970.    
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i n i t s ent i r et y by t he Wi sconsi n l egi s l at ur e. "   Lo,  264 

Wi s.  2d 1,  ¶18 ( quot i ng Escal ona- Nar anj o,  185 Wi s.  2d at  177–78)  

( i nt er nal  c i t at i on omi t t ed) .    

¶79 The pol i cy behi nd t he subsect i on i s t hor oughl y 

di scussed i n Escal ona- Nar anj o and Lo;  namel y,  " a goal  of  

f i nal i t y i n t he cr i mi nal  appeal s pr ocess.   Thi s f i nal i t y i s 

i nher ent l y r el at ed t o t he pur pose of  v i ndi cat i ng j ust i ce v i a a 

s i mpl i f i ed and adequat e post convi ct i on r emedy. "   Lo,  264 

Wi s.  2d 1,  ¶46.   Thi s r emedy r equi r es t hat  a def endant  " r ai se 

al l  gr ounds r egar di ng post convi ct i on r el i ef  i n hi s or  her  

or i gi nal ,  suppl ement al  or  amended mot i on, "  absent  a suf f i c i ent  

r eason why a c l ai m was not  r ai sed ear l i er .   I d.  ( c i t i ng 

Escal ona- Nar anj o,  185 Wi s.  2d at  177) ;  Wi s.  St at .  § 974. 06( 4) .  

¶80 Sever al  poi nt s must  be made about  Wi s.  St at .  § 974. 06 

i n t he cont ext  of  t hi s case.  

¶81 Fi r st ,  t he st at ut e was adopt ed i n 1969,  mor e t han hal f  

a cent ur y af t er  t he supr eme cour t  di scr et i onar y r ever sal  st at ut e 

became l aw i n 1913.   I f  t her e i s a conf l i ct  bet ween t he 

st at ut es,  t he l at t er  st at ut e has t he ef f ect  of  modi f y i ng t he 

appl i cat i on of  t he f or mer  st at ut e.  

¶82 Second,  t he scope of  a Wi s.  St at .  § 974. 06 mot i on i s 

l i mi t ed by § 974. 06( 1) ,  as i nt er pr et ed by Wi sconsi n cour t  

deci s i ons.   " A sec.  974. 06 mot i on i s l i mi t ed i n scope t o mat t er s  

of  j ur i sdi ct i on or  const i t ut i onal  di mensi ons. "   Lo,  264 

Wi s.  2d 1,  ¶23 ( quot i ng Pet er son v.  St at e,  54 Wi s.  2d 370,  381,  

195 N. W. 2d 837 ( 1972) ) .   See al so St at e v.  Langst on,  53 
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Wi s.  2d 228,  191 N. W. 2d 713 ( 1971) ;  St at e v.  Kl i mas,  94 

Wi s.  2d 288,  308,  288 N. W. 2d 157 ( Ct .  App.  1979) .    

¶83 Wi sconsi n St at .  §§ 751. 06 and 752. 35 do not  mesh wi t h 

Wi s.  St at .  § 974. 06 because t hese di scr et i onar y r ever sal  

st at ut es ar e not  l i mi t ed " t o mat t er s of  j ur i sdi ct i on or  

const i t ut i onal  di mensi ons. "   Af t er  al l ,  t hey appl y i n c i v i l  

cases.   See ¶7,  supr a.    

¶84 Thi r d,  Wi s.  St at .  § 751. 06 mi ght  have meshed wi t h Wi s.  

St at .  § 974. 06 i f  t he Wi sconsi n l egi s l at ur e had adopt ed sect i on 

1 of  t he 1966 Uni f or m Post - Convi ct i on Pr ocedur e Act ,  whi ch r ead 

i n par t :  

§ 1.  [ Remedy——To Whom Avai l abl e——Condi t i ons] .  

 ( a)  Any per son who has been convi ct ed of ,  or  
sent enced f or ,  a cr i me and who cl ai ms:  

.  .  .  .   

  ( 4)  t hat  t her e exi st s evi dence of  mat er i al  
f act s,  not  pr evi ousl y pr esent ed and hear d,  t hat  
r equi r es vacat i on of  t he convi ct i on or  sent ence i n t he 
i nt er est  of  j ust i ce[ . ]  

Uni f .  Post - Convi ct i on Pr ocedur e Act  § 1,  11 U. L. A.  666 ( Mast er  

ed.  2003)  ( emphasi s added) .  

 ¶85 But ,  as we not ed i n Lo,  Wi sconsi n chose not  t o adopt  

sect i on 1 of  t he UPCPA.   I nst ead,  i t  adopt ed l anguage t aken 

di r ect l y f r om 28 U. S. C.  § 2255.   Lo,  264 Wi s.  2d 1,  ¶21.   See 

Not e,  ch.  255,  Laws of  1969.    

 ¶86 Fi nal l y,  t hi s cour t  has r ul ed t hat  a c i r cui t  cour t  may 

appl y t he pr i nci pl es of  Wi s.  St at .  § 751. 06 when consi der i ng a 

mot i on under  Wi s.  St at .  § 974. 02.   St at e v.  Henl ey,  2010 WI  97,  
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¶63,  328 Wi s.  2d 544,  787 N. W. 2d 350.   But  t hi s cour t  r ej ect ed 

t he use of  Wi s.  St at .  § 805. 15( 1)  t o i nt r oduce i nt er est  of  

j ust i ce pr i nci pl es i nt o post - appeal  pr oceedi ngs.  

Al l owi ng mot i ons i n t he i nt er est  of  j ust i ce under  
§ 805. 15( 1)  at  any t i me r ender s l i mi t at i ons under  
§ 974. 02 and § 974. 06 i r r el evant .   These st at ut es 
woul d make no sense i f  mot i ons under  § 805. 15( 1)  coul d 
be br ought  at  any t i me.   No cr i mi nal  def endant  woul d 
l i mi t  t hemsel ves t o br i ngi ng a mot i on under  
§ 974. 06 .  .  .  i f  t he br oader  gr ounds i n § 805. 15 wer e 
al ways avai l abl e.  .  .  .   

I d. ,  ¶55 ( emphasi s added) .   " [ T] her e i s no aut hor i t y f or  t he 

c i r cui t  cour t  t o gr ant  a new t r i al  i n t he i nt er est  of  j ust i ce 

under  § 974. 06. "   I d. ,  ¶98 ( Pr osser ,  J. ,  concur r i ng) .    

 ¶87 Thus,  i t  i s  not  l ogi cal  t o bel i eve t hat  t he 

di scr et i onar y r ever sal  st at ut es gi ve appel l at e cour t s power  t o 

r ever se ci r cui t  cour t s i n appeal s f r om Wi s.  St at .  § 974. 06 

pr oceedi ngs.    

I V 

 ¶88 I n t hi s case,  t he def endant  was convi ct ed of  t wo 

count s of  ar med r obber y at  a j ur y t r i al  i n Apr i l  1995.   He was 

unsuccessf ul  on appeal .   I n Oct ober  2007 he moved f or  

post convi ct i on r el i ef  under  Wi s.  St at .  § 974. 06,  aski ng f or  a 

new t r i al  based on ( 1)  newl y di scover ed evi dence,  and ( 2)  t he 

i nt er est  of  j ust i ce.  

 ¶89 I  have no obj ect i on t o a mot i on f or  a new t r i al  under  

Wi s.  St at .  § 974. 06,  based on newl y di scover ed evi dence,  i f  t he 

newl y di scover ed evi dence sat i sf i es t he r equi r ement s i n 

§ 974. 06( 1)  and ( 4) .   The maj or i t y concl udes,  however ,  t hat  

" [ t ] he supr eme cour t  and t he cour t  of  appeal s may set  asi de a 



No.  2010AP1952.dtp 
 
 

12 
 

convi ct i on t hr ough t he use of  our  di scr et i onar y r ever sal  power s,  

t hough t he ci r cui t  cour t  does not  have such di scr et i onar y 

power s. "   Maj or i t y op. ,  ¶38 ( f oot not e omi t t ed) .   The r ef er ence 

t o t he c i r cui t  cour t  i s  t o t he c i r cui t  cour t ' s  l i mi t ed power  

under  Wi s.  St at .  § 974. 06.    

 ¶90 The maj or i t y expl ai ns t he passage i n a f oot not e,  whi ch 

r eads:  

The St at e ar gues t hat  t he cour t  of  appeal s may 
not  r ever se a cr i mi nal  convi ct i on i n t he i nt er est  of  
j ust i ce on a mot i on made under  Wi s.  St at .  § 974. 06.   
The St at e r el i es upon St at e v.  Al l en,  159 Wi s.  2d 53,  
464 N. W. 2d 426 ( Ct .  App.  1990) .   However ,  St at e v.  
Ar mst r ong i s i nst r uct i ve on t hi s  i ssue:  " we need not  
deci de whet her  our  st at ut or y power  i s const r ai ned 
accor di ng t o Al l en because t hi s cour t  has ' bot h 
i nher ent  power  and expr ess st at ut or y aut hor i t y t o 
r ever se a j udgment  of  convi ct i on and r emi t  a case f or  
a new t r i al  i n t he i nt er est  of  j ust i ce. ' "   2005 WI  
119,  ¶113,  283 Wi s.  2d 639,  700 N. W. 2d 98 ( quot i ng 
St at e v.  Hi cks,  202 Wi s.  2d 150,  159,  549 N. W. 2d 435 
( 1996) ) .   " Thi s  cour t  has r ecent l y r eaf f i r med t hat  our  
i nher ent  power  t o r ever se i n t he i nt er est  of  j ust i ce 
i s not  l i mi t ed t o a di r ect  appeal . "   St at e v.  Mal oney,  
2006 WI  15,  ¶14,  288 Wi s.  2d 551,  709 N. W. 2d 436.   The 
di scr et i onar y r ever sal  power  of  t hi s cour t  and t he 
cour t  of  appeal s i s cot er mi nous.   Ar mst r ong,  283 
Wi s.  2d 639,  ¶113;  Vol l mer  v.  Luet y,  156 Wi s.  2d 1,  
17- 18,  456 N. W. 2d 797 ( 1990)  ( " [ W] e concl ude t hat ,  
because secs.  751. 06 and 752. 35,  St at s. ,  ar e 
i dent i cal ,  t he l egi s l at ur e di d not  i nt end f or  t he 
cour t  of  appeal s '  power  t o r ever se under  sec.  752. 35 
t o be l ess t han t hat  of  t he supr eme cour t  under  sec.  
751. 06. " ) .  

Maj or i t y op. ,  ¶38 n. 17.  

¶91 I n r et r ospect ,  Ar mst r ong never  hel d t hat  t he st at e' s 

appel l at e cour t s have st at ut or y aut hor i t y f or  di scr et i onar y 

r ever sal  under  Wi s.  St at .  § 974. 06.   Rat her ,  Ar mst r ong sai d t hat  
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t he supr eme cour t  has " bot h i nher ent  power  and expr ess st at ut or y 

aut hor i t y t o r ever se a j udgment  of  convi ct i on and r emi t  a case 

f or  a new t r i al  i n t he i nt er est  of  j ust i ce,  even wher e t he 

ci r cui t  cour t  has exer ci sed i t s power  .  .  .  t o deny a new 

t r i al . "   Ar mst r ong,  283 Wi s.  2d 639,  ¶113 ( quot i ng St at e v.  

Hi cks,  202 Wi s.  2d 150,  159,  549 N. W. 2d 435 ( 1996) ) .    

 ¶92 Of  cour se,  t he supr eme cour t  has st at ut or y aut hor i t y 

t o gr ant  a new t r i al  i n t he i nt er est  of  j ust i ce wher e t he 

ci r cui t  cour t  has deni ed a new t r i al  under  Wi s.  St at .  § 974. 02.   

But  t he onl y case ci t ed by Ar mst r ong t hat  ar guabl y suppor t s 

di scr et i onar y r ever sal  i n a col l at er al  at t ack under  Wi s.  St at .  

§ 974. 06 i s St at e v.  McConnohi e,  113 Wi s.  2d 362,  334 N. W. 2d 903 

( 1983) ,  a case deci ded bef or e Gi l ber t  Al l en and bef or e Escal ona-

Nar anj o.    

 ¶93 The ot her  cases ci t ed by Ar mst r ong ar e i nappl i cabl e.   

Hi cks and St at e v.  Peni gar ,  139 Wi s.  2d 569,  408 N. W. 2d 28 

( 1987) ,  i nvol ved di r ect  appeal s ,  not  col l at er al  at t acks under  

Wi s.  St at .  § 974. 06.   St i var i us v.  Di Val l ,  121 Wi s.  2d 145,  358 

N. W. 2d 530 ( 1984) ,  was a c i v i l  case.  

 ¶94 I n t r ut h,  t hen,  t he Ar mst r ong cour t  r el i ed excl usi vel y 

on " i nher ent  aut hor i t y. "   Ar mst r ong,  283 Wi s.  2d 639,  ¶110 ( " We 

concl ude t hat  even i f  Gi l ber t  Al l en i s cor r ect ,  we have t he 

i nher ent  aut hor i t y t o or der  a new t r i al ,  even wher e a 

def endant ' s appeal  i s  not  di r ect . " ) .   The cour t  added not hi ng t o 

t hi s anal ysi s i n Mal oney.  

 ¶95 I n sum,  t he onl y basi s f or  t he supr eme cour t  t o 

exer ci se di scr et i onar y r ever sal  i n a case i nvol v i ng Wi s.  St at .  
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§ 974. 06 i s t he cour t ' s  i nher ent  power .   The maj or i t y now 

best ows t he same power  on t he cour t  of  appeal s.    

 ¶96 I f  t hi s cour t  c l ai ms i nher ent  power  t o r ever se a 

convi ct i on i n t he i nt er est  of  j ust i ce i n any col l at er al  at t ack 

under  Wi s.  St at .  § 974. 06,  i t  i s  asser t i ng appel l at e power  t o 

whol l y di sr egar d t he l i mi t at i ons i n § 974. 06.   That  i s a concer n 

wor t h di scussi ng.  

 ¶97 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .    

 

 



No.   2010AP1952. awb 

 

1 
 

 
 

¶98 ANN WALSH BRADLEY,  J.    (dissenting).  The maj or i t y 

r ever ses t he cour t  of  appeal s not  because of  any l egal  or  

f act ual  er r or .   Rat her ,  t he maj or i t y i n essence di sr egar ds t he 

st andar d of  r evi ew and r ever ses t he cour t  of  appeal s s i mpl y 

because i t  does not  agr ee wi t h t he out come.    

 ¶99 The st andar d of  r evi ew i n t hi s  case r equi r es us t o 

det er mi ne whet her  t he cour t  of  appeal s er r oneousl y exer ci sed i t s 

di scr et i on because i t  commi t t ed a l egal  or  f act ual  er r or .   I n 

or der  t o appear  as i f  i t  r evi ews t hi s mat t er  f or  an er r oneous 

exer ci se of  di scr et i on,  t he maj or i t y t akes t he cour t  of  appeal s 

t o t ask f or  f ai l i ng t o anal yze whet her  t hi s case i s " t r ul y 

except i onal . "   Maj or i t y op. ,  ¶55.  

¶100 The pr obl em wi t h t he maj or i t y ' s anal ysi s i s t hat  what  

const i t ut es an " except i onal "  case i s i n t he eye of  t he behol der .   

What  t he maj or i t y i s r eal l y doi ng i s subst i t ut i ng i t s own 

eval uat i on of  whet her  t hi s i s such an except i onal  case i n pl ace 

of  t he cour t  of  appeal s '  r easoned det er mi nat i on t hat  t hi s case 

war r ant s a new t r i al  i n t he i nt er est  of  j ust i ce.  

¶101 By conduct i ng what  i s r eal l y an i ndependent  r evi ew,  

t he maj or i t y subver t s t he cour t  of  appeal s '  di scr et i on t o or der  

a new t r i al  i n t he i nt er est  of  j ust i ce.   Vol l mer  v.  Luet y,  156 

Wi s.  2d 1,  15,  456 N. W. 2d 797 ( 1990) .   Because a st r ai ght f or war d 

r evi ew f or  an er r oneous exer ci se of  di scr et i on woul d r eveal  t hat  

t he cour t  of  appeal s has commi t t ed no er r or  of  f act  or  l aw t hat  

r equi r es r ever sal ,  I  r espect f ul l y di ssent .  

I  
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 ¶102 The maj or i t y cor r ect l y set s f or t h t he t wo- par t  t est  

f or  det er mi ni ng whet her  a new t r i al  shoul d be gr ant ed i n t he 

i nt er est  of  j ust i ce when t he cont r over sy has not  been f ul l y 

t r i ed.   Maj or i t y  op. ,  ¶38 n. 18.   Thi s cour t  has concl uded t hat  

t he r eal  cont r over sy was not  f ul l y  t r i ed i n t wo si t uat i ons.   

St at e v.  Hi cks,  202 Wi s.  2d 150,  160,  549 N. W. 2d 435 ( 1996) .   

Fi r st ,  when t he j ur y was er r oneousl y deni ed t he oppor t uni t y t o 

hear  i mpor t ant  evi dence bear i ng on an i mpor t ant  i ssue i n t he 

case.   I d.   Second,  when t he j ur y had bef or e i t  evi dence not  

pr oper l y admi t t ed t hat  " so c l ouded"  a cr uci al  i ssue t hat  i t  may 

be f ai r l y sai d t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed.   

I d.    

¶103 The maj or i t y al so cor r ect l y st at es t he st andar d of  

r evi ew f or  an or der  of  t he cour t  of  appeal s gr ant i ng a new t r i al  

i n t he i nt er est  of  j ust i ce:  we r evi ew t o det er mi ne whet her  t he 

cour t  of  appeal s er r oneousl y exer ci sed i t s di scr et i on.   See 

Maj or i t y op. ,  ¶38.   Never t hel ess,  i n t he ver y next  par agr aph,  

t he maj or i t y concl udes t hat  " [ t ] he r eal  cont r over sy her e was 

f ul l y t r i ed, "  i n essence deci di ng t he i ssue on i t s mer i t s de 

novo.   I d. ,  ¶39.    

¶104 Al t hough t he maj or i t y pays l i p ser vi ce t o t he cor r ect  

st andar d of  r evi ew,  i t s appr oach t o t hi s case i s evi dent  f r om 

i t s decl ar at i on t hat  Aver y asks t hi s cour t  t o " gr ant  hi m a new 

t r i al  i n t he i nt er est  of  j ust i ce. "   I d. ,  ¶54.   Her e,  however ,  

t her e i s a f l y  i n t he maj or i t y ' s oi nt ment ——a new t r i al  has 

al r eady been gr ant ed.   The cour t  of  appeal s anal yzed t hi s ver y 

i ssue and concl uded t hat  t he r eal  cont r over sy was not  f ul l y  
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t r i ed.   St at e v.  Aver y,  2011 WI  App 148,  337 Wi s.  2d 560,  ¶37,  

807 N. W. 2d 638.    

 ¶105 The maj or i t y mi nes t hr ough t he f act s of  Hi cks and 

Ar mst r ong1 i n an at t empt  t o di st i ngui sh t he f act s i n t hose cases 

f r om t he f act s her e.   Maj or i t y op. ,  ¶¶43- 53.   Ul t i mat el y i t  

concl udes t hat  unl i ke Hi cks and Ar mst r ong,  t hi s i s not  a " t r ul y 

except i onal "  case.   Maj or i t y op. ,  ¶55.   

¶106 The maj or i t y t hen pr oceeds t o i ndependent l y eval uat e 

t he mer i t s of  t he phot ogr ammet r y evi dence and i t s ef f ect s on t he 

t r i al .   I d. ,  ¶56.   Al t hough i t  acknowl edges t hat  t he j ur y saw 

t he vi deo i n t hi s case but  di d not  hear  t he phot ogr ammet r y 

evi dence,  i t  di smi ssi vel y concl udes t hat  t he phot ogr ammet r y 

evi dence does not  " di scr edi t [ ]  a pi vot al  pi ece of  evi dence"  at  

t r i al .   I d.   Because t he St at e " di d not  meani ngf ul l y r el y on t he 

vi deo at  t r i al , "  t he maj or i t y di smi sses t he phot ogr ammet r y 

evi dence' s ef f ect  on t he pr oceedi ng ent i r el y.   I d.   Fi nal l y,  

al t hough i t  c l oaks i t s concl us i on wi t h t he t er m " er r oneous 

exer ci se of  di scr et i on, "  i t  det er mi nes t hat  t hi s i s not  an 

except i onal  case and t hat  Aver y i s not  ent i t l ed t o a new t r i al  

i n t he i nt er est  of  j ust i ce.   I d. ,  ¶59.  

I I  

 ¶107 The pr obl em wi t h t he maj or i t y ' s  anal ysi s i s  t hat  one 

per son' s " except i onal "  i s  anot her  per son' s " r out i ne. "   The 

" except i onal "  i s  t o be f ound i n t he eyes of  t he behol der .   The 

exact  out l i ne of  what  const i t ut es an except i onal  case i s mer el y 

                                                 
1 St at e v.  Ar mst r ong,  2005 WI  119,  283 Wi s.  2d 639,  700 

N. W. 2d 98.  
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a mat t er  of  opi ni on based on one' s v i ew of  t he f act s.   That  i s 

pr eci sel y t he r eason t hi s cour t  has t r adi t i onal l y accor ded t he 

cour t  of  appeal s " subst ant i al  di scr et i on"  and has " l i ber al l y 

const r ued"  i t s power  of  di scr et i onar y r ever sal  under  Wi s.  St at .  

§ 752. 35. 2  Vol l mer ,  156 Wi s.  2d at  15.    

¶108 I n Vol l mer ,  t hi s cour t  r ecogni zed t hat  t he 

di scr et i onar y power  of  r ever sal  i s  " compat i bl e wi t h doi ng 

j ust i ce i n an i ndi v i dual  case,  whi ch i s pr i mar i l y t he dut y of  

t he cour t  of  appeal s. "   I d.   That  power  i s consi st ent  wi t h t he 

cour t  of  appeal s '  er r or - cor r ect i ng f unct i on,  whi ch t hi s cour t  

has r ecogni zed means t hat  t he cour t  of  appeal s i s t he cour t  of  

l ast  r esor t  i n many cases.   St at e v.  Schumacher ,  144 Wi s.  2d 

388,  408,  424 N. W. 2d 672 ( 1988) .   The cour t  of  appeal s i s t hus 

accor ded " subst ant i al  di scr et i on"  when i t  or der s a new t r i al  i n 

t he i nt er est  of  j ust i ce under  Wi s.  St at .  § 752. 35.   Vol l mer ,  156 

Wi s.  2d at  15.  

                                                 
2 Wi sconsi n St at .  § 752. 35 st at es t he f ol l owi ng:  

Discretionary Reversal. I n an appeal  t o t he cour t  of  
appeal s,  i f  i t  appear s f r om t he r ecor d t hat  t he r eal  
cont r over sy has not  been f ul l y t r i ed,  or  t hat  i t  i s  
pr obabl e t hat  j ust i ce has f or  any r eason mi scar r i ed,  
t he cour t  may r ever se t he j udgment  or  or der  appeal ed 
f r om,  r egar dl ess of  whet her  t he pr oper  mot i on or  
obj ect i on appear s i n t he r ecor d and may di r ect  t he 
ent r y of  t he pr oper  j udgment  or  r emi t  t he case t o t he 
t r i al  cour t  f or  ent r y of  t he pr oper  j udgment  or  f or  a 
new t r i al ,  and di r ect  t he maki ng of  such amendment s i n 
t he pl eadi ngs and t he adopt i on of  such pr ocedur e i n 
t hat  cour t ,  not  i nconsi st ent  wi t h st at ut es or  r ul es,  
as ar e necessar y t o accompl i sh t he ends of  j ust i ce.  
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¶109 Ther ef or e,  t he pr oper  r ol e of  t hi s cour t  on r evi ew i s 

sol el y t o det er mi ne whet her  t he cour t  of  appeal s commi t t ed an 

er r or  of  f act  or  l aw t hat  r equi r es r ever sal .   See St i var i us v.  

Di Val l ,  121 Wi s.  2d 145,  153 n. 5,  358 N. W. 2d 530 ( 1984)  

( di scr et i onar y r ever sal s by t he cour t  of  appeal s ar e r evi ewed 

f or  an er r or  of  l aw) .   Because no one ar gues t hat  an er r or  of  

f act  was commi t t ed by t he cour t  of  appeal s,  t he r evi ew i n t hi s  

case shoul d be conf i ned t o whet her  an er r or  of  l aw was commi t t ed 

when t he cour t  of  appeal s gr ant ed a new t r i al  because t he r eal  

cont r over sy was not  f ul l y  t r i ed.   The maj or i t y appear s t o 

abandon t he pr oper  st andar d of  r evi ew si mpl y because i t  

di sagr ees wi t h t he r esul t  i n t hi s case.  

¶110 Ul t i mat el y,  t he maj or i t y t oday has sent  a message t o 

t he cour t  of  appeal s t hat  r egar dl ess of  t he st at ut or y aut hor i t y 

gi ven t o t he cour t  of  appeal s t o gr ant  a new t r i al  i n t he 

i nt er est  of  j ust i ce pur suant  t o Wi s.  St at .  § 752. 35,  i t  shoul d 

not  be ent r ust ed t o exer ci se t hat  di scr et i on.   I nst ead,  t hi s  

cour t  wi l l  not  be bound by t he st andar d of  r evi ew and wi l l  
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second- guess t he cour t  of  appeal s '  di scr et i onar y det er mi nat i on 

even t hough t her e i s no mi st ake of  l aw or  f act  i n i t s deci s i on. 3   

I I I  

¶111 A st r ai ght f or war d appl i cat i on of  t he cor r ect  st andar d 

of  r evi ew r eveal s no er r or  of  f act  or  l aw t hat  r equi r es 

r ever sal .   As I  not e above,  t he cour t  of  appeal s'  gr ant  of  a new 

t r i al  i n t he i nt er est  of  j ust i ce i s pr oper l y r evi ewed sol el y f or  

an er r oneous exer ci se of  di scr et i on.   No one ar gues t hat  t he 

cour t  of  appeal s commi t t ed an er r or  of  f act ,  so t he sol e 

quest i on on r evi ew shoul d be whet her  t he cour t  of  appeal s '  

exer ci se of  di scr et i on was based on an er r or  of  l aw.  

                                                 
3 The cour t  of  appeal s has gr ant ed onl y a handf ul  of  new 

t r i al s i n t he i nt er est  of  j ust i ce i n r ecent  year s.   See,  e. g. ,  
St at e v.  Tanon,  No.  2009AP491,  unpubl i shed sl i p op.  ( Ct .  App.  
Mar .  18,  2010) ;  St at e v.  Vandenber g,  No.  2009AP1242,  unpubl i shed 
sl i p op.  ( Ct .  App.  Aug.  24,  2010) ;  St at e v.  Loui s,  No.  
2009AP2502- CR,  unpubl i shed sl i p op.  ( Ct .  App.  Mar .  15,  2011) ;  
St at e v.  Davi s,  2011 WI  App 147,  337 Wi s.  2d 688,  808 N. W. 2d 
130;  St at e v.  Jef f r ey A. W. ,  2010 WI  App 29,  323 Wi s.  2d 541,  780 
N. W. 2d 231;  St at e v.  Ber ar d,  No.  2010AP2439- CR,  unpubl i shed sl i p 
op.  ( Ct .  App.  Jan.  25,  2012) ;  St at e v.  Howl and,  No.  2011AP532-
CR,  unpubl i shed sl i p op.  ( Ct .  App.  Dec.  14,  2011) .   Ther e i s no 
evi dence t hat  t he cour t  of  appeal s ut i l i zes i t s power  of  
di scr et i onar y r ever sal  except  i n l i mi t ed and ext r eme 
ci r cumst ances.  

Not  one exampl e c i t ed above ment i ons t he wor d 
" except i onal , "  much l ess anal yzes what  except i onal  c i r cumst ances 
l ed t he cour t  of  appeal s t o gr ant  a new t r i al .   I t  appear s t hat  
under  t he maj or i t y ' s anal ysi s,  near l y ever y i nst ance wher e t he 
cour t  of  appeal s has or der ed a new t r i al  i n t he i nt er est  of  
j ust i ce i n r ecent  year s was an er r oneous exer ci se of  di scr et i on.   
See al so St at e v.  Pl ude,  2008 WI  58,  ¶¶52- 102,  310 Wi s.  2d 28,  
750 N. W. 2d 42 ( Zi egl er ,  J. ,  concur r i ng)  ( concl udi ng t hat  
gr ant i ng a new t r i al  i n t he i nt er est  of  j ust i ce was r equi r ed 
wi t hout  anal yzi ng whet her  t he case was except i onal ) .  
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¶112 Thi s cour t  has concl uded t hat  t he r eal  cont r over sy was 

not  f ul l y  t r i ed i n t wo si t uat i ons.   Hi cks,  202 Wi s.  2d at  160.   

Fi r st ,  when t he j ur y was er r oneousl y deni ed t he oppor t uni t y t o 

hear  i mpor t ant  evi dence bear i ng on an i mpor t ant  i ssue i n t he 

case.   I d.   Second,  when t he j ur y had bef or e i t  evi dence not  

pr oper l y admi t t ed t hat  " so c l ouded"  a cr uci al  i ssue t hat  i t  may 

be f ai r l y sai d t hat  t he r eal  cont r over sy was not  f ul l y  t r i ed.   

I d.    

¶113 Her e,  t he f i r st  s i t uat i on i s ar guabl y sat i sf i ed.   The 

phot ogr ammet r y evi dence was not  hear d by t he j ur y but  bear s on a 

cr i t i cal  i ssue i n t he case.   I dent i f i cat i on i s near l y al ways an 

i mpor t ant  i ssue i n a cr i mi nal  case,  but  i n t hi s case i t  was 

Aver y ' s pr i nci pal  def ense.   He t est i f i ed t hat  he was not  a 

par t i c i pant  t o t he r obber i es and t hat  hi s  conf essi on was 

coer ced.   Aver y pr oduced sever al  al i bi  wi t nesses who 

cor r obor at ed hi s ver si on of  t he event s.    

¶114 I n cont r ast ,  t he St at e' s case was heavi l y dependent  on 

t wo eyewi t nesses t o t he r obber i es.   Thi s cour t  has been cr i t i cal  

of  t he r el i abi l i t y  of  eyewi t ness i dent i f i cat i on t est i mony,  

obser vi ng t hat  st udi es conf i r m t hat  eyewi t ness t est i mony i s 



No.   2010AP1952. awb 

 

8 
 

of t en " hopel essl y unr el i abl e. " 4 St at e v.  Dubose,  2005 WI  126,  

¶30,  285 Wi s.  2d 143,  699 N. W. 2d 582.   I n Dubose,  we ci t ed t o a 

Uni t ed St at es Depar t ment  of  Just i ce st udy r epor t i ng t hat  85% of  

wr ongf ul  convi ct i ons i n t he st udy wer e based pr i mar i l y on 

mi si dent i f i cat i on.   I d.   Thi s cour t  st at ed:  

The r esear ch st r ongl y suppor t s t he concl usi on t hat  
eyewi t ness mi si dent i f i cat i on i s now t he si ngl e 
gr eat est  sour ce of  wr ongf ul  convi ct i ons i n t he Uni t ed 
St at es,  and r esponsi bl e f or  mor e wr ongf ul  convi ct i ons 
t han al l  ot her  causes combi ned.  I n a st udy conduct ed 
by t he Uni t ed St at es Depar t ment  of  Just i ce of  28 
wr ongf ul  convi ct i ons,  i t  det er mi ned t hat  24 ( 85 
per cent )  of  t he er r oneous convi ct i ons wer e based 
pr i mar i l y on t he mi si dent i f i cat i on of  t he def endant  by 
a wi t ness.    

I d.   ( Ci t at i ons omi t t ed. )  

¶115 St udi es al so r eveal  an al ar mi ng number  of  f al se 

conf essi ons.   Si nce 1992 t he I nnocence Pr oj ect  has used DNA 

evi dence t o hel p exoner at e 301 peopl e who wer e wr ongl y convi ct ed 

                                                 
4 I n l i ght  of  t he vol umi nous body of  sci ent i f i c  knowl edge 

t hat  quest i ons t he r el i abi l i t y  of  eyewi t ness i dent i f i cat i ons,  
t he Or egon Supr eme Cour t  r ecent l y est abl i shed new pr ocedur es f or  
t he admi ssi bi l i t y  of  eyewi t ness i dent i f i cat i ons.   These 
pr ocedur es i ncl ude shi f t i ng t he bur den of  pr oof  t o t he St at e t o 
show t hat  eyewi t ness i dent i f i cat i ons ar e suf f i c i ent l y r el i abl e 
t o be admi ssi bl e as evi dence.   St at e v.  Lawson,  __ P. 3d ___,  
2012 WL 5955056 ( Or .  2012) .   The Or egon Supr eme Cour t  deci s i on 
f ol l owed on t he heel s of  a deci s i on by t he New Jer sey Supr eme 
Cour t  whi ch al so r ecogni zed t he need t o est abl i sh new pr ocedur es 
f or  t he admi ssi bi l i t y  of  eyewi t ness i dent i f i cat i ons.   St at e v.  
Hender son,  27 A. 3d 872 ( N. J.  2011) .   See al so Honor abl e St uar t  
Rabner ,  Eval uat i ng Eyewi t ness I dent i f i cat i on Evi dence i n t he 
21st  Cent ur y,  87 N. Y. U.  L.  Rev.  1249 ( 2012) ;  Of f i ce of  t he 
Wi sconsi n At t or ney Gener al ,  Model  Pol i cy and Pr ocedur e f or  
Eyewi t ness I dent i f i cat i on,  
ht t p: / / www. doj . st at e. wi . us/ dl es/ t ns/ eyewi t nesspubl i c. pdf  ( l ast  
v i s i t ed Dec.  19,  2012) .  
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of  a cr i me. 5  About  25 per cent  wer e f ound t o have gi ven a f al se 

conf essi on or  pl ead gui l t y t o t he cr i me f or  whi ch t hey wer e 

subsequent l y exoner at ed. 6  Gi ven t he " hopel essl y unr el i abl e"  

nat ur e of  eyewi t ness i dent i f i cat i on t est i mony and t he al ar mi ng 

i nci dence of  f al se conf essi ons,  phot ogr ammet r y evi dence t hat  

t ends t o show Aver y was not  a r obber  at  Mal one' s Fi ne Foods 

cer t ai nl y coul d r easonabl y be consi der ed evi dence not  hear d by 

t he j ur y t hat  bear s on an i mpor t ant  i ssue i n t he case. 7  Hi cks,  

202 Wi s.  2d at  160.  

¶116 I t  i s  not  an er r or  of  l aw t o concl ude i f  t he j ur y 

bel i eved t he phot ogr ammet r y evi dence,  Aver y coul d not  have been 

pr esent  f or  t he Mal one' s Fi ne Foods r obber y.   Hi s al i bi s f or  

bot h r obber i es ar e l i kel y t o be vi ewed much mor e f avor abl y by a 

j ur y i f  he coul d show,  as t he phot ogr ammet r y evi dence ar guabl y 

                                                 
5 I nnocence Pr oj ect ,  

ht t p: / / www. i nnocencepr oj ect . or g/ i ndex. php ( l ast  v i s i t ed Nov.  20,  
2012) .    

6 I nnocence Pr oj ect ,  Fal se Conf essi ons,  
ht t p: / / www. i nnocencepr oj ect . or g/ under st and/ Fal se- Conf essi ons. php 
( l ast  v i s i t ed Nov.  20,  2012) .  

Sever al  academi c st udi es f i nd t hat  f al se conf essi ons ar e 
sur pr i s i ngl y easy t o i nduce f r om i nnocent  conf essor s.   See,  
e. g. ,  Jenni f er  T.  Per i l l o & Saul  M.  Kassi n,  I nsi de 
I nt er r ogat i on:  The Li e,  The Bl uf f ,  and Fal se Conf essi ons,  35 Law 
& Hum.  Behav.  327 ( 2011) ;  Fal se Conf essi ons:  Si l ence i s Gol den,  
The Economi st ,  Aug.  12,  2011.  

7 The cour t  had t he benef i t  of  a non- par t y br i ef  f i l ed by 
di st i ngui shed academi cs and f or ensi c sci ent i st s .   The br i ef  
cr i t i c i zes t he met hodol ogy used by t he pr osecut or ' s exper t  f or  
t he " r adi cal l y non- bl i nd"  nat ur e of  hi s eval uat i on.   I t  
concl udes t hat  " [ a] ny r at i onal  f act f i nder  shoul d gi ve i t  l i t t l e 
wei ght ,  and i t  cer t ai nl y shoul d not  be t r eat ed as di sposi t i ve i n 
t hi s case. "  
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does,  t hat  he was not  i nvol ved i n at  l east  one of  t he t wo 

r obber i es. 8   

¶117 Because i t  commi t t ed no l egal  or  f act ual  er r or ,  I  

concl ude t hat  t he cour t  of  appeal s '  deci s i on was not  an 

er r oneous exer ci se of  di scr et i on.   Rat her ,  t he er r or  her e l i es 

i n t he maj or i t y ' s subst i t ut i on of  i t s  own eval uat i on of  t hi s 

case i n pl ace of  t he cour t  of  appeal s '  r easoned det er mi nat i on 

t hat  t hi s case war r ant s a new t r i al  i n t he i nt er est  of  j ust i ce.   

Accor di ngl y,  I  r espect f ul l y di ssent .    

¶118 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    

 

 

 

                                                 
8 The maj or i t y opi ni on r epeat edl y r ef er s t o and appl i es t he 

" r easonabl e pr obabi l i t y  t est . "   I t s hol di ng i n f oot not e 16 
l eaves f or  anot her  day t he st andar d f or  t he r easonabl e 
pr obabi l i t y  t est .   I  am concer ned about  t he ef f ect  of  t hi s 
hol di ng on exi st i ng case l aw t hat  has adopt ed a st andar d.     
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